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ENQUIRY 


INTO THE 


CUSTOMARY-ESTATE 


AND 
Tenant- Rights, &c. 


Have always diſliked that 
Liberty of Writing, which 
ſtrikes at whole Orders or 
* Profeilions of Men, for the 
Fault or Practice of a ſew; and am 
never ſo much offended, as when I ſee 
it employed againſt the Clergy : Moſt 
certainly no publick Order, Office or 
B Pro- 
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Profeſſion is the worſe, becauſe ſome ' 
have not behaved ſo well as they 
ought; and thoſe accuſtomed to ob- 4 i 
ſerve what hath paſſed, and what is 
now doing in the World about them, 
know well, that things, how wiſely ſo- 
ever framed and contrived, by the 
conſtant Flux and Motion they are 1n, 
require conſtant Care and Alterations 
to keep them right; Sacred Inſtitutions 
themſelves not excepted. | NY 


THis is the true Cauſe and Occaſion 
of that infinite Varicty of Canons and 
Eccleſiaſtical Conſtitutions that have 
been made in the Church, and Laws in 
the State, for Reforming Abuſes, Adjuſt- 
ment of Property, and Quieting Diſputes, 
which in no Inſtance have been ſo com- 
mon, 1t may be, as between the Clergy 
and Laity, and even amongſt the Clergy 
themſelves ; to which let me ſubjoin, 
that whenſoeyer they do. happen, he 
will do Seryice, in my Opinion, to the 
Peace and Liberty of his Country, 
that 


a wo xs 


Fay 
that ſhall ſincerely endeavour to com- 
poſe them in a calm and moderate 


Way. 


I took this Opportunity to make 
this Profeſſion of my Sentiments, before 
I entered into a Subject that may 
poſſibly offend particular Men; and if 
I knew what were the ſtrongeſt Terms 
to expreſs my Affection to the Orders 
of the Clergy in general, I am ſure I 
would uſe them ; after which I hope I 
may be allowed to debate the preſent 
Caſe with more Freedom, for without a 


free Pen as well as a free Tongue, Grie- 


vances can never be well known or 
well ſtated. 


THe Murmurings and Complaints 
that run through the Kingdom at this 
Time, of the ſtrict and rigorous Pro- 
ceedings of Churchmen againſt their 
Tenants, nobody can be 1gnorant of : 
J will not repreſent or aggravate them by 
Words of my own ; but give them truly 

„ to 


. bave been demoliſhed, Attempts are 
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to the Reader, as they are expreſs'd in 


a Letter from a Perſon of Quality now 
before me, which is the more ſingular, 
on account of the Reputation he hath 


gained of a thorough Zeal for that 
Party amongſt us that are ſaid to have 


moſt Affection for the Church, as moſt 
deſervedly he hath of Sincerity and 
Honour with all Men : That Part of 
it to my Purpoſe is as follows; 


IN this Dioceſs and another, wherein 
T have Concerns, indefatizable Pains are 
taken, and Devices and Pretexts hitherto 
unheard-of, are uſed to leoy Money on 
Tenants of Church and College Lands. 
Fe are viſited not for our Manners, but 
our Manors. Iuquiſitions and Surveys 
are taken every where with the utmoſt 
Rigour ; Valuations at pleaſure are impoſed 
7 pon our Eſtates, and laid down as the 
Meaſure and Rule for Renewals and Fines. 
Groves, Aventes ond Plantations, raiſed 
by Gentlemen by long Care and Expence, 


mide 


made to break through and lay afide ek xo 

N Cuftomary Tenure for Three Lives, and 
to convert the whole of theſe Eſtates into 
Leaſes for Twenty-one Tears ; and con- 
| ſequently to extinguiſh and ſubvert our 
Freeholds, and reduce the Number of 
Freeholders in every County; that they 
are not compellable to renew with 1heir 
Leſjees at the Expiration of any Life Or 


= Term; or ſuch as purchaſe the ſame ; 
4 b . * 
= may do what they pleaſe with their 
F Tenants, and ast where is the Diffe- 


rence between theirs and Laymen'”s 
Eſtates ? 


As to the Queſtion here put, Where 
is the Difference between Lay and 
Eccleſiaſtical Eſtates? It is a common 
Saying, Who are ſo blind as thoſe that 
will not ſee, or thoſe whoſe Eyes are 
dazzled with the enchanting Proſpects 
of Wealth, Honours, and the Pomp of 
this World : I will therefore preſently 
give an Anſwer to this Queſtion, which 

1s 
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is of Importance to be underſtood and 
well remembred. 


IN the mean time it cannot be 
unknown, what Rules and Advice * a 4 
Venerable Dignitary and Ornament of 4 
this Church, now dead, laid down for 
his Brethren: In this very Caſe, he 
told, and uſed often to tell them, that 

the Laity were their Patrons ; that their 
Eſtates came from the Benefactions of 
the Laity, and recommended it to them 
to keep to the od Rule (which he 
himſelf ſtrictly followed) to be eaſy 
and moderate in Renewals of Leaſes, to 
encourage the Tenants Improvements, if 
they meant to avoid the Evil of thoſe MY 
unhappy Civil Wars, whereof he had 
bitterly taſted, to which he faid, ſome 
rigid Clergy had not a little contri- 
buted ; or rather by provoking the 
Laity, had in a great meaſure occaſion'd. 
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* Dr. Grey,” Prebend of Durham. Antient and 
preſent State of the County Palatine of Durham, p. 117. 
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THE Advice of this grave, beneficent 
and experienced Churchman, is worthy 
to be ever had in Remembrance. It 
is true, the Laity were their Patrons, 
and deprived their Heirs and Families 
of their Eftates for the Sake of the 
Church, * and ſometimes were uncon- 
> ſcionably perſuaded to beggar them by 
” thoſe who had got too . ſtrong hold 
of their Conſciences; and 'tis a 
** moſt ſerious Conſideration, whether by 
talking and acting in the Stile which 
the Letter mentions, the Clergy do not 
run too great a Risk, and expoſe their 
Orders to too great Hazards; nay, and 
engage on too great Odds likewiſe; for I 
believe I may ſay, there are Twenty 
Thouſand of the Nobility and Gentry 
of this Kingdom concerned; and then 
when Men are oppreſſed, to be ſure 
they will complain, and it is to be feared, 


— 


* Rights of Princes, p. 117. 
will 


[8] 
will fly to ſuch Extreams for Eaſe, that 
may not be in the Power of any Pru- 


dence, or Virtue, or Moderation to 
keep the Ballance even. | 


B v T without further Preface, to pro- 
ceed to the Queſtion, Where is the 
Difference between Lay and Eccle- 
ſiaſtical Eſtates? 


THIS Queſtion, no doubt, is put in 
this View, That the laſt have the ſame 
Right as the firſt to deal with their Te- 
nants and Eſtates, and to make the beſt 
and the moſt of them for their own Uſe 
and Advantage : And granting it was 
ſo, will that juſtify rigorous Exactions 
upon their Tenants ? but nothing can 
be more eſſentially different in Nature 
and Quality, than theſe two Eſtates. 


Lay-Ftts are pure, abſolute and un- 
conditional Eſtates in the Owners; but 
Eccleſiaſtical 8 though by 
Ea Fiction 
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Fiction of Law ſaid to have a Fee in 
their Eſtates, yet in reality are no more 


than Tenants ſor Life: Some Books 


compare them * to Tenants in Dower, 
which is a Tenant for Life, becauſe the 
Poſſeſſions are the Endowments of the 
Church ; but there 1s certainly great 
Difference between them ; the Tenant in 
Dower holds in her own Right, the 
Church Poſſeſſor as an U/ufruf7, not for 
himſelf alone, but in Auter Droit, for 
the Benefit and Uſe of others. 


Ac Alx, Lay-Tenants come in by 
Purchaſe or Deſcent, the other by free 
Gift ; 'The Laity were their Patrons and 
Donors: Tenants of Lay-Fees are un- 
accountable for the Profits they make 
of their Eſtates to any; but the others 
are accountable ; but this will be better 
underſtood, and the Queſtion better 
cleared, by taking a ſhort View of the 
Original Nature, Truſt and Defjen of 
Donations to the Church, and on what 


* 2. Inſt. 627. | 
CE Grounds 
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Grounds in the Laws of England they 
ſtand. 


IN the Foundation of the Church, 
while a Biſhop was the Paſtor of one 
ſingle Congregation, and his Dioceſs 
reached no farther than one Communion 
Table might ſerve, he had no Revenues 
but what aroſe from the Giſts and Offer- 
ings of Deyout People, which were di- 
{tributed by the Community of the 
Church, for the Maintenance of the 


Biſhop, and Relief of the Poor, the Uſes 


for which they were giyen. 


IN the fourth Century the Wealth that 
was gathered from Offerings, appears 
to be very great; but grew Prodigious 
by the Laws of Conſtantine, then made 
for permitting Churches to be Endowed 
by Gift or by Will, with rea/ and im- 
movable Eſtates : The Rich ſet them- 
ſelves no Bound, ſome diſinherited their 


Heirs and Families of the Whole, and 
ſome of Part of their Eſtates ; others 


after Endowment, took back Leaſes for 
Zives, 
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Lives, paying a yearly Revenue to the 
Church; and all Men, who left and de- 
poſited their Eſtates with the Church, 
did it on the /pecial Truſ?, and to the 
Intent and Purpoſe to be imployed in 
Alis, Hoſpitality, and Works of Cha- 
rity, and for the decent Maintenance of 
the Clergy, which we read was done in 
divers Manners, by various Proportions 
and Diviſions, as the Service of the 
Church, and the Neceſſities of Men re— 
quired, 


AND to the End that the Publick 
Uſe and Deſau of theſe Beneſactions 
ſhould never be forgot, the Writings of 
Churchmen and others in every Age, are 
full of Remembrances, and very free 
and neceſſary Directions for the Ma- 
nagement of them; as for Example, 
that they who enter into the Clergy, 
ought not to appropriate or ſoſſeſi the 
Revenues of the Church as their own ; 
but diſtribute them to the Poor, as a 
Truſt belonging to them, That they are 
£224 depoſita 


tne, 
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depoſita Pietatis, the Vows of the Faith- 
ful, the Patrimony of the Poor : — 
Again, if a Clergyman is Rich, and 
lives upon the Revenues of the Church, 
he robs the Poor, and that defrauding 
the Poor, is the moſt impious and de- 


_ teſtable of Thefts. 


'THEsE and much ſtronger Things are 
ſaid in the Writings of the Clergy, and 
the moſt Authentick * Memorials of the 

Church, 


* Ononiam quidquid habeant Clerici Pauperum eſt 
domus illorum omnibus debent efſe Communis. Diſt. 
43-65; | 

Sancta Synodus non ſolum jubet, ut Epiſcopus, mo- 


deſta ſupellectili, & menſa ac frugali victu contenti 


fent ; verum etiam in reliquo vit genere, ac tota 


eorum doma caveant, ne quid appareat, quod a ſantto 
Hoc inſtituto ſit alienum; quodque now ſimplicitatem, 
Dei xelum, ac vanitatem contemptum pre ſe ferat. 
Omni vero eis interdicit ne ex redditibus Eccleſiæ. 
Conſanguineos; familiareſve ſuo, augere ſtudeant : 
Cum G. Apoſtolorum Canones prohiveant, ne res Ec- 
cleſiaſticas, que Dei ſunt Conſanguineis donent, ſed ſi 
Pauperes ſint iis ut pauperibus diſtribuant, eas autem 
uon diſtrabant nec diſſipent illorum Cauſa: Imo quam 
maxime poteſe, eos ſancta ſinodus monet ut omnem 
humanum hunc, Era fratres, nepotes, propinquoque 
Carmnis affettum, urde multorum malorum in Lecl, 2 
Seminarum extat. Penitus deponaut. Conc. Trid. 
Seſſ. 25. de Reform. c. 1. 


This 
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Church, enforced moreover by Conſti- 
tutions and Canons from time to time, 
which for Brevity ſake I omit: And from 
thence every Age will be informed, 
that the Foundation of the Church is 
laid upon the Scheme and Principles of 
Univerſal Charity and Beneficence, where- 
in, if I miſtake not, 1s comprehended, 
the Whole of the Cauſe of Virtue, and 
what is beneficial to Mankind; that 
Revenues were appropriated to it to be 


a perpetual Fund or Stock, to give 


Strength and Vigour to that glorious Cauſe, 
which languiſhes or acts with leſs Energy 
and Force, unaſſiſted by ſome ſuch ex- 
ternal Powers. 


AFTER this, I know nothing fo much 
to the Honour and Adyantage of our 
Holy Religion, as to obſerye that it is 
founded upon the ſame Divine Princi- 
ples, that large Revenues by the Laity 


This Text, faith the learned Dr. £:rahan, is to 
be underftood of all the Miniſters of the Church 
who enjoy Eccleſiaſtical Revenues, of which they 
are only the Depoſitary. Dom. V. 2. 452. 


haye 
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have been given to, and veſged in this 


National Church in Truſt for the ſame 


Deſign : And further, that in the Laws 
and Conſtitution of England, there are 
Grounds to ſecure them for the Benefit 
of the Publick for eyer, between which, 
and thoſe which concern the Regulation 
of Lay-Fees, a wider Difference there 
poſſibly cannot be. 


By the Statute of 25 Ed. c. 3. it is 
declared, Zhat the Church of England 
is founded in Prelacy by the * Kings of 
England, Earle, Barons and other 
Nobles of the - Realm, to inform them 
and the People of the Law of God, 
and to make Hoſpitality, Alms, and other 
Works of Charity. — That Pofeſſions 
in Fees, Lands, Rents, to a great Value, 
were aſſigned to the Prelates, and other 
People of Holy Church, to ſuſtain the 


* Rex & Domini Temporaltes jofſunt legitime &&. 
meritorie auferre Ti emporalia & bona Fortune a viris 
Eccleſiaſticis ipſis abutentibus habitualiter. 2. Conc. 
J. Wicklif, Pryn. 4. Inſt. 244. 

Charge, 
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Charge, by the Kings of this Realm, 
Earls, Barons and other Nobles. To 


which I add, the common Law 
made no other Proviſion for the Poor, 
* who were found and provided out of 
this general and national Fund until the 
© Statute of the 5th of Queen Elizabeth. 


I wourD not be underſtood to ſay, 


that the Church hath had no other Be- 


factors beſides the Laity. Tis certain 


= ſome of its own Members have been 


Munificent and Liberal to it ſince the 
firſt Foundation ; the Goods which they 
received from the Church they returned 
to it again; nay, ſo noble have ſome 
of their Benefactions been, that you 
cannot read them without a particular 
Veneration for their Perſons, and Eſteem 
for their Order. I cannot ftay to men- 
tion above one Inſtance, and that ſhall 
be a late very Excellent Prelate, I mean 
Dr. Morley, late Biſhop of Wincheſter, 
who died not long ago fall of Years 

and 


1 
and full of Honour, as Hiſtory * tells 
us, who gave to his See, and diſpoſed 
of in his Dioceſs, in Works of Charity, 
no leſs than Fifty Thouſand Pounds: This 
I mention for the Honour of that Order; 
it was acting up to primitive Practice, 
the Conſtitution of the Church, and to 
the Intent of the Laws, which directs 
the Revenues to be ſo employed, and 
accounts Alms and Relief of the Poor, 
a 9 divine Service; and what is done 
to the Poor for God's-ſake, is done to 
God himſelf, which gives us, by-the-by, 
the true Meaning and Extent of the 
Words * Deo & Fcclſie, fo often oe- 
curring in antient Cartularyes and Grants, 
which 1s the ſame thing as to ſay, that 
they of the Church or Community, 
to whom ſuch Grants are made, ſhall 
hold the Land in Succeſſion, to be em- 
ployed in pure and perpetual Alms 


* Ech. H. Eng. p. 45. 

§ Co. Lit. 96. | 

** V. 2 Inſt. 2. Quod datum eſt Eccleſie, datum 
eſt Deo. 


and 


1 and Hoſpitality, or in Frankalmoigne, as 
the Lawyers ſpeak. 


* In the next Place, for perpetuating 
and ſecuring this National Fund for 
the Fruſis and Purpoſes it was deſigned, 
the Common Law did not think fit to 
truſt any ſjvgle Perſon or ſole Corpora- 
tion with it; as Archbiſhop, Biſhop, 
Archdeacon, Prebendary, Parſon, Vicar, 
and the like ; but yeſted the Authority of 
XZ diſpoſing thereof, as follows, ig. The 
Lands of every See, in the Biſhop, Dean 
| and Chapter; of Archdeaconties and Pre- 
bendaries, in their reſpective Offices, 
the Biſhop, Dean and Chapter ; of Parſons 
and Vicars, in their Patrons and Ordina- 
ries ; all theſe were to concur to bind 
the Succeſſor, and further to hold an 
even and equitable Mean between the 
Poſſeſſor and he that ſhould ſucceed, 
that one ſhould have ſufficient, and the 
other not left without Means to ſupport 
a decent Appearance in Life, and main- 
tain Hoſpitality : The Law very wiſely, 
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and moſt agreeably to that Circumſtance 
of the Church, preſcribed and laid down 
a Rule for letting and diſpoſing of their 
Eſtates by the Cuſtomary Tenures now {| 
in Uſe, for Three Lives and Twenty- 
one Years (which I ſhall ſpeak of more 
at large) ; and beyond thoſe Boundaries, 
legally, and without Miſchief to the 
Church, they could not go, though by 
a concurrent Aſſent. And this was doing E N 
all that human Prudence could do to 1 
prevent Waſte being committed in the 3 : 
Patrimony of the Church: But no ſooner 
was this Policy changed, and the Re- 
ſtraint taken off, by the * Statute of 32 
H. 8. which, for a particular Reaſon, 
hereaſter to be mentioned, enables the 
ſingle Bodies above- named (except Par- 
ſons and Vicars) Sole, and without the 
Concurrence of others, to make Leaſes ; 
but it was found to be too much to truſt 
any ſingle Perſon, as the Act then 
ſtood : Tis true, the Spirit and Inten- 
tion of the Act gave no more than the 
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1 95 ordinary Power to leaſe for Three Lives 
or Twenty-one Years, as it was at the 
Common Law; but Devices were found 
out, now the Power was veſted in one, 
to evade and deftroy that Tenure : So 
> long and unreaſonable Leaſes for Years 
ſprung up for the Lucre of Jarge Fines, 
unknown to the Common Law, to the 
great Prejudice and Impoveriſhment of 
= Succeflors ; but they were ſoon again 
= damr'd by the diſabling Acts of the 1ſt 
XZ and15th of Q. Eliaabeth, and reſtrained 
and brought back to run in their old 
Channel for Three Lives or Twenty-one 
Years ; ſo that tis no new thing to re- 
ſtrain the Ayarice of Churchmen. But 
this by the bye. 


AvortHtx thing which the Law did to 
preſerye the Donations, was to inflict 
upon the Spoilers of them, a Forfeiture 
of Office, or Deprivation: For this 
End the Common Law conſiders Eccle- 
fiaſtical Benefices or Corporations, , as 
Offices of Truſt, and always in the 

D 2 State 


Jae: 
State of Infancy. Eccleſia eft infra tatem. 
and on that account ſheweth a ſort of 
Paternal Care and Concern for the In- 
tereſts of both, as a good Guardian 


ought to do. 


Tavs if a Man have the“ Cuſtody 
or Guardianſhip of an Infant, and com- 
mits or doth any Act of Waſte, he for- 
feits that Office or Cuſtody, yields Da- 
mages to the Value of the Waſte, and 


is to be fined to the King, for this Rea- 


ſon, becauſe it is contrary to his Truff ; 
So in the Church, if a Biſhop, Parſon or 
Prebend commit Waſte or Dilapidation, 
which 1s the ſame thing, by cutting 
down, ſelling Timber-Trees and Woods 


ſtanding or growing upon the Eſtate, 


and letting Houſes fall down, or run to 


Decay, for the ſame Reaſon he is to be 


remoyed from his Office ; and the Law 
faith, it is a ſufficient Cauſe of Depriva- 


tion of their Eccleſiaſtical Livings, 


Dignities and Promotions, as it was 


— 
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* holden by the whole Court of King a 
Bench in the Biſhop of Salisbury's Caſe ; 
and fo I conceive it would be in any 
other particular Acts of Waſie or Dila- 
pidation, and that whatever is Wa afie 
at Common Law, in prejudice of a Re- 
verſioner, is Maſte or Dilapidation with 
reſpe& to a Succeſſor. And laſtly, be- 
fore I cloſe up this Point, let me add, 
that theſe Publick Revenues and Eccle- 
ſiaſtical Offices have the Laity, the Le- 
giſlature, I mean, for their Protectors 
as well as Patrons, The Legiſlature 
hath in all Times, yielded neceſſary 
Aſſiſtance to, and acted as ſupreme 
Guardians and Overſeers of them. Some- 
thing of this hath been mentioned be- 
fore, with reſpect to the diſabling Acts, 
therefore the following Example will 
{ſuffice in this Place. 


IN the < 2d of H. 5. a Bill was 
brought in, the Effet of which was, 


* . 


* 12 Fac. 1. Godbolt. 259. 
$ Hollin. Hiſt. Eng. H. 5. fo. 


“That 
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That Lands devoutly given, and diſ- 


« ordinately ſpent or miſapplied by 

| | if « Religious and Spiritual Perſons, ſhould 1 | 
| « be ſeized into the King's Hands : 
| . That the ſame would ſuffice to main- 
[18 « tain, for the Honour of the King and 
1 « Defence of the Realm, Fifteen Earls, 


| 1 | « Fifteen hundred Knights, Six Thou- © 
= « ſand Two Hundred Squires, and a 
« Hundred Alms-houſes for Relief of 
« the Poor; and the King would have 
&« clear Twenty Thouſand Pounds.” 
'This Bill, intemperate as it ſeems to be, 
had probably paſs'd, but for the Prudence 
or Dexterity of one or two at that Time; 
and I cite it only in this View, to ſhew, 
that the Laity, whoſe Anceſtors were 
the Founders and Patrons of the Church, 
will not fit ſtill and ſee the Eſtates of it 
ſquander'd away and miſapplied, no 
more than they will to ſee the Tenants 
burthened and tormented with heavy 
Fines and Exactions, which herein after 
will be ſnewn. | 


I HAVE 
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I HAVE now diſpatched what I had 
to ſay of the original Nature, Duality 
and Deſign of Eccleſiaſtical Eſtates, 
with the utmoſt Brevity that was poſſi- 
ble, and in a View, that the Reader, 
without any Recapitulation, might him- 
4 8 ſelf be able to reſolve the Queſtion, 
8 3 What Difference there 1s between Lay 
and Eccleſiaſtical Eftates ? 
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I coxxkss they ſeem to me, to be 
A founded on quite different Principles, 
9 E and to be in no one Point and Quality 
f 1 alike, with reſpect to the Property 
and Intereſt which appertains to Each. 
X Church Eſtates and Poſſeſſions, are 
3 3 lodged in Cy/todia Legis, and Patronage 
Pof the Laity, and well hath it been for 
5 the Church that it was ſo; but every 
4 Wyman by Law, hath the Keeping of 
his own, not fettered, reſtrained, or 
1 3 ied up as the others be but there is, 
perhaps, one Quality in common be- 
3 I ween Eccleſiaſtical Poſſeſſors and Lay 
1 'Tenants, 
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Tenants, who are Tenants for Life, in 
this, that both may be too apt to make 
the beſt Uſe of their Time. 


TI courp not avoid ſaying thus much, 
to ſet the Diference in a full and clear 
Light, between Eccleſiaſtical and Lay 
Eſtates, wherein I have not the leaſt 
Intention to diſpute the 7% and Legal 
Rights of the Church ; but only to. op- 
poſe the immoderate Claims and Exach ions, 
complained of through the Kingdom, 
under Pretence of preſerving them; and 
it was the more neceſſary, ſince it is 
publickly advanced every where, that 
the Laity, the Patrons of theſe Eſtates, 
had no Regard whatſoever, to the 'Te- 
nants that were to /abour and improve 
them for the Benefit of the Church : 
And now in my Turn, let me ask a 
Queſtion, What Regard had the Foun- 
ders to the Clergy ? As Men, moſt aſſured- 
ly none at all, and as Churchmen, no 
other Regard than to provide a decent 


Support and Maintenance, and that in 
ſo 
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ſo moderate a Way, that there might be 
a Portion to diſtribute in Works of Cha- 
rity. This is the /zga/ Senſe and Under- 
ſtanding of thoſe thread-bare Words, 
The Rights of the Church; beyond this 
they have no Meaning or Senſe what- 
ſoever; in this Senſe * Divines uſe them 
(if they mean any thing) when they 
adjudge the Detention of that from the 
Church, which is known to be Conſe- 
crated to it, to be Sacrilege ; for this Rea- 
ſon, and no other can be aſſigned, be- 


cauſe the pious Intentions of the Donors 


and the Poor are defeated and defrauded; 
ſo by the ſame Doctrine and Rule, he 
that defeats or defrauds the ſame End, 
by not applying them to, or miſapply- 
ing the Revenues of the Church, incurs 
the Guilt of Sacrilege. 


IN this preyentive View, the Em- 
peror ( Juſtinian forbad promoting to 
the Office of Biſhop, Perſons who had 


b 


* Prideaux Con. § Dom. 2 V. T. Orders. 
5 chil- 
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Children or Grandchildren, to prevent 
Spoliations in the Revenues of the 
Church, and being diverted to the Uſes 
of his Family: And in the ſame View, 
a * Reverend Prelate, with a Freedom 
that becomes him, declares, that the 


Cuſtom of taking of Fines at the Re- 


newing of Leaſes, is unlawful, unleſs 
to be applicd to the Uſes of the Church, 
that is to ſay, the Ules before- mentioned: 
And laſtly, upon the ſame Foundation, 
and in a View, and to prevent ſacrilegi- 
ous Detentions, and to apply the Re- 
venues according to the Intention and 
Will of the Donors, the Clergy have a 
Right to make the beſt and moſt of their 
Eftates; but with this Limitation, 
Always by Such a Meaſure and Rule as 
the Laws and Uſages of the State or Society 
had laid down, and not otherwiſe. 


THESE are the Terms and Conditions 
on which Eccleſiaſtical Benefices or 


* Rights of Princes, p. 80. 
Offices 
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Offices are founded in Law, and they 
that will accept them, muſt take them 
as the Law hath conſtituted and framed 
them: But now let me once more ask, 
Is it not monſtrouſly Inconſiſtent with 
that beneficent Spirit of the Lazty, the 
Patrons of theſe Rights, who were per- 
ſuaded to diſinherit their own Heirs and 
Families: I fay, is it not inconſiſtent with 
this exalted Piety, to {ay that they had no 
Regard to the Tenants, by whoſe La- 
bour and Induſtry the Church was to 
ſabſiſt in all Ages? Is it not much more 
reaſonable, nay, more religious, to con- 
ſtrue their Intent to be, that the Tenants, 
their Poſterity, and many of them, no 
doubt, their Heirs, and of their Families, 
ſhould be indulged with Privileges, and 
a beneficial Tenure, and be dealt withal 
ina tender and moderate Way ? If this be 
ſo, tis not neceſſary to prove they have 
a Right to be ſo uſed, and it will be 
undeniable, by what will be offered in 
the Sequel, concerning other legal 


E 1 Rights 


| 28 J 
Rights which the Tenants have in their 
Tenancies, concurrent with the Church. 


As it was 1mpoſlible for the Church 
to ſubſiſt, or its great Deſigns of Cha- 
rity to be an{wered, without committing 
their Lands to Tenants, to abo and 
improve in Husbandry, from whom it 
might receive ſuch Returns of Corn, 
Cattle, or annual Sums, as the Exigency 
of Times required; ſo neither was it- 
poſſible for the State to ſubſiſt without 
the Cultivation and Tillage of Land, 
for which Reaſon *tis material to premiſe 
the Eſtimation and Account in Law 
which Husbandry is of, from the Miſ- 
chiefs which are noted to happen both 

to Church and State by the Decay of it. 


* dir Edward Coke in his firſt Iuſtitutes, 
writes, That by the Decay of Husbandry 
Churches are deſtroyed, and the Service 
of God neglected, by the Diminution of 
Church Living And with reſpect to 
the State, 7. bat the Defence of the Land 
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is impaired, the Bodies of Husbandmen 
being more ſirong and able, and more 
fatient of Heat, Cold and Hunger than 
any others; to which I add, That in the 
Civil Law, * of all other Arts, this of 
cultivating and improving Lands, 1s 
reckoned the firſt in the Order of Na- 
ture, and the moſt eſſential to the Life 
of Man; the moſt natural and general of 
all our Wants and Neceſſities being ſup- 
plied, by drawing from the Earth the 
Fruits it may produce for Food and 
Rayment, and by the Nouriſhment and 
Care of Cattle : For which Reaſon, and 
in Conſideration of theſe mighty Bene- 
fits to Church and State, from the La- 
bour, Induſtry and Improvements of 
Tenants, many valuable Rights, by the 
Laws and Uſages of the Kingdom, have 
been given them: But my Buſineſs lying 


only with the Cuſtomaxy Leſſees of 


Lands holden of the Church, by the 
'Tenure of Three Lives and Twenty-one 


* Dor:a:. Civ, Law. 
- 
Years, 
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Years, I ſhall confine myſelf to them, 
and endeavour to ſhew, 


1. TH AT thoſe Cuſtomary Tenants ſ 
and their Aſſigns, by the Laws and Ufages i 
of this Realm, have a Right to renew 
their Leaſes at the uſual Times of Re- I | 


newal, on Payment of a reaſonable Fine. 
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2. T HAT the Reaſonableneſo of Fines 5 


ought not to be left to the Judgment or 
Diſcretion of thoſe that are Yes iN 
therein. 1 


3. 7 HAT the Parliament in all Times, 
bave Sealouſiy interpoſed, to ſettle Diſ- Y 
putes that have happened between the 
Clergy and Laity, about Fines and other . 
Accounts. To which I ſhall add, ſome 
Conſiderations for ſettling thoſe Fines, and 
the Diſputes that have ariſen about them. 


NoBoODY is 1gnorant that 712memorial 
Cu ifrom is one of the Foundations of the 


Laws of England. Lawyers of the 
greateſt 
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greateſt Authority write, That Common 
Law is * nothing but the common Cuſtom 
of the Realm: + That common Uſage, 
Cuſtom and Practice of the Kingdom, is 
one of the main Conſtituents of the Law. 
6 That Time out of Memory of Man, 
giveth Right; and Bradon || affirms, 

That /onga polſeſſio parit jus poſſidendi. 


THe Authority of Cuſtoms and Uſages 
is founded in this ; 1t 1s always to be pre- 


ſumed, that what hath been obſerved, 


and conſented to, for a long time, is uſeful, 
Juſt, and for the publick Utility, and 
therefore ought to be unalterable. 


ON this Ground, Cuſtoms every 
where ſerve as Laws, and have the 
Force of Laws, becauſe they have the 
ſame Object and End in View, that is, 


the publick Good, by aſcertaining Poſ- 


ſeſſions to Purchaſors, giving Peace and 
Quiet to thole whom others would 
diſturb in their Rights, and pre- 


* Pref. Dav. Rep. 
§ Litt. Tenure 8. 170. 


+ Ld. Hales's Analyſis. 
| Brad, L. I. c. 3. 


venting 
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venting that infinite Confuſion which 
would follow Uncertainty and the Pro- 
perty of Things, remaining upon a pre- 
carious and uncertain Foot. 


Or this there can be no better Proof, 


nor any thing more pertinent to my 


Purpoſe, than in the Inſtance of Feudal 
Cuſtoms, which are part of the common 
Law of England, not by poſitive or 
written Laws, but by a general Re- 
ception and Uſe. The Book commonly 
call'd, * Dr. and Student, of great Au- 
thority in Law, proves this, and reckons 
up amongſt the Rights which antient 
Cuſtom hath introduced, the Feudal 
Cuſtoms or Rights of Deſcent, Eſcheat, 
the different Sorts of Tenures, Freeholds, 
as they are received amongſt us; which 
agrees to the Principles of Fiefs or Fees, 
antecedent to the Time the Learned ſup- 


poſe em to have been here received, of 


which a late Author in his + Intro- 


* Dr. and Stud. c. 7. + Intr. to Tenures, p. 14. 
duction 
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duction of Tenures, gives us the follow- 
ing Account of their Original and 


Growth. 


FIE FS or Lands of Inheritance (he 
ſaith) were at firſt not Hereditary ; but 
were originally Precarious, and held at 
the Will of the Lord. Then they became 
certain for one Tear, and were ſome time 
after given for Life. And then he gives 
an Account, how they became Heredi- 
tary, adding, 'That though they were at 


firſt not Hereditary, yet it was unuſual, 


and even thought hard, to reject the Heir 
of the former Feudatory or Tenant ; and 
Judges that the Tenant paid a Fine, or 
made ſome Acknowledgment in the Nature 
of a Relief for the Renewal of the Feud, * 
and that ſuch Fine was originally paid, to 


== /ccure the Succeſſion, or Right of Re- 


newal from the Lord. From whence in 
proceſs of Time, i. c. about the Year 


* Feuds had ſeveral Denominations ; while they were 
Precarious, they were called Munera ; while they became 
Temporary and for Life, Beneficia; and were firſt called 


Feuda, when the bes to be , - 
not before. y began to be granted in Perpetuity, and 


F looo, 


4 55 9 2 * 
— — _ 
a 

FIC ICT r g — 2 


* looo, they grew to be Succeſſional 


not in Uſe till about that Year. 


1 


and Hereditary, as we call it; and all 
by the Force and Effect of Cuſtom. 


LET us now ſee what Cuſtom and 
Uſage have done for Copyhold Eſtates, 
to which Tenure the learned Father 
Simon compares the Cuſtomary Leaſes 
held of Spiritual Perſons. 


CorynorD Eſtates were originally 
held at the Will of the Lord, in the 
ſtrict Senſe of the Word : The Tenants 


were bound to the Performance of more 


flaviſh Services to the Lord than other 
feudal Tenants were obliged to, and not 
only their Effects, but their very Chil- 
dren belonged to the Lord; but in Con- 


ſideration of the Benefit and Utility to 
the State, by their Labour and Improve- 


ments, and for the Quiet and Tranquil- 
lity of their Poſſeſſions, which they 


had purchaſed, by Payment of Fines, 


— 


* This is imported by the Word Feudum, which was 


and 


[ 35-4 
and enjoyed a Succeſſion for a long 
Courſe of Years, and in fayour of Liber- 
ty, the Common Law hath emancipated 
and made free their Perſons, eſtabliſhed 
a Succeſſion, or rather Inheritance in 
their Eſtates. And now ſo privileged 
are they, faith my * Lord Bacon, that 
the Lord cannot put them out, and all 
through Cuſtom : Nor hath it, to my 
Knowledge, ever been thought or com- 
plained of, that the Lords and Proprietors 
of Copyhold Eſtates were unjuſtly de- 
prived of that arbitrary and miſchievous 
Power which once they had, 


Ir now it will be admitted to me, 
that where there is the ſame Reaſon, 
there ought to be the ſame Conſtruction 
or Law; it is very certain, that Cuſto- 
mary Tenants of Spiritual Perſons, have 
the ſame FaQs, the ſame meritorious 
Conſiderations to plead, that Cuſtomary 
Tenants by Copy have. 


*” * * w 0 


* Uſe of the Law, 43 
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In the firſt Place, the Cuſtomary 
Tenures for Three Lives and Twenty- 
one Years, for which Terms Spiritual 
Men, Colleges and Hoſpitals can grant 
their Eſtates, are equally immemorial 
with the Copyhold Tenure. 


THE learned Father Simon, in his 
* Diſcourſe concerning Reyenues and 
other Antiquities of the Church, faith, 
that Churchmen, (in the firſt Ages, he 


means) Let out their Land by a kind of WR 


Leaſe or Copyhold, called Convenientia ; 
by which Convenientia they let their 
Lands for Three Lives to labour and im- 
prove, on Condition of a yearly Revenne : 
And then remarks, it is ſtill in U/e in 
England, and he might have added, may 
be traced up higher than perhaps any 


other amongſt us. 


I x the Reign of King Edgar, at which 
Time even Fieſs or Fees are ſuppoſed 


— 


9 


* Rev. of the Ch. p. 50, 


not 


"= 


4 re 


2 

not to be Hereditary, this Tenure or 
holding for Three Lives in Church Lands 
after the Feudal Manner was in Uſe. 
There is a notable Pattern left of it, 
collected by Sir H. Spelman, wherein it 
appears, that * Ofwald Biſhop of Mor- 
ceſter, divided the Lands of his Church 
into divers Portions or Tenancies, and 
granted them for Three Lives, obliging 
the Tenants to pay and perform 
divers Services to the Biſhop, the Church 
and the Realm, proprer Beneficium lis 
praftitum, as the Grant expreſſes it. 
For theſe Holdings were called Beneficia, 
after the Feudal Word then 1n uſe, that 
is, a Beneficiary Tenure, denoting there- 
by the Encouragement given to the Te- 
nants to cultivate and improve the ſame. 
And then Sir Harry ſubjoins this Opinion, 


that this was the common Manner of 


Grants and Reſervations in thoſe Times 
for Life or Three Lives, and that ſo he 
finds them in the Abby Books. 


* Spel. P. . in Feuds. 41. 2. 
TRE 
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THE Opinion of this Gentleman is, 
and always will be, of great Weight, 
and tis moſt certainly true; but it is, I 
think, to be underſtood with a ſmall 
Limitation, the common Manner of grant- 
ing of Lands was more antiently for 
Three Lives only: But it muſt be 
own'd, that in the middle Times, 
the Tenure for Twenty-one Years crept 
in, and is now a cuſtomary diiſtinct 
Holding by itſelf Both theſe are men- 
. tioned in an old Statute, and the firſt 
that was made to ſtrengthen and prevent 
a miſchievous Practice to defeat and 
evade them: This was the Statute of 
32 H. 8. c. 28. that veſts in the Biſhop ' 
Sole, a Power to make Leaſes, without 
Confirmation of the Dean and Chapter ; 
but it is with an expreſs Proviſo or 
Limitation, that ſuch Leaſes to be made 
ſhould not extend to Above the Number 
of Twenty-one Years or Three Lives, 
which is declaratory, and comes in aid 
of thoſe Cuſtomary Tenures, as they 


flood 


Y L 

's food at Common Law before the Act 
| was made. They were fixed and created 
by a very wiſe Policy, to be an im- 
moveable Barrier between the Paſſeſſor 
and the Succefſor, and have food their 
Ground againſt many Attempts that haye 
been made againſt them. — Both thoſe 
Cuſtomary Tenures running on in their 
ſefarate and diſtin Channels without 
Innovation, have been found good and 
beneficial, fitting and agreeable to the 
Diſpoſition of the People, and Circum- 
ſtances of the Church, and were in truth, 
effentially neceſſary to the Suhſiſtence of 
it in every Age; for that Reaſon they 
have been confirmed again and again by 
Parliament : Leaſes for Three Lives and 
Twenty-one Years to theſe Tenants and 
their Hans, have been renewed, iterated, 
multiplied and continued from immemorial 
Time, in a regular Succeſſion to this 
Day, unleſs in ſome few Caſes : There 
is no need to give Evidence of it, tis 
ſufficiently underſtood by all, and from 
| what 
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what hath been ſaid, no one can deny 
it. 


Nov if the Rule, Louga pofſaſſio 
parit us poſſidendi can hold good in any 
Caſe; nay, if it hath prevailed in the 
largeſt Extent of the Word, can it be 
denied in this of a lower Degree, that 
theſe Tenants have acquired that Ju. 


poſſidendi, or e Right, not by | 


the bare Ehects of Time, long Poſſeſſion 


and Uſage only; but by Purchaſe, and I 
© 


the Payment of Fines in all Ages, to 


fecure it to them and their 4/ſjzns © But 
there are other Arguments behind, and 


other Authorities to be cited to ſupport 
this renewable Tenant-Right, by the 
Cuſtomary Tenure for Three Lives or 
Twenty-one Years, and therefore I pro- 
poſe to lay them all together, and then to 
draw Inferences from the Whole, as may 


be proper, 


THE Rule, Zonga poſeſſio parit Jus 
poſt _ it muſt be confeſſed, is infi- 
nitely 


"tf 
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nitely more favourable to the Clergy 
than to others: In the Church, a Po 
{efron for Forty Years carries Right; to 
the Laity, Time beyond Memory. On 
the other hand, though 'tis oppoſed, tis 


yet undeniable, that in Point of Law, 


Cuſtom and Uſage hath Power to bind 
Eccleſiaſtical Rights as well as Lay ; 
and it gives great Strength and Aſſiſtance 
to my Argument, to obſerve that the 
firſt in Faf, are ſo bound in fronger 
Inſtances than the Caſe before us. 


IN the Caſe of Tythes, it is ell 
known to be a received Doctrine of the 
Church, an expreſs Ground and Rule in 
the Canon Law, that Jure Divino, the 
Tenth, without any Abatement whatſo- 
ever, is due from our Eſtates, and no 
doubt the Inference would be good, if 
the Antecedent could be proved; yet no- 
body is ignorant that notwithſtanding 
this Ground, the infinite Struggles, Vigi- 
lance, and 1 Suits to prevent the 
(rrowth of Cuſtoms, Cuſtoms have got 

G the 
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the better, and been too hard for all 
Oppoſition, and have not only diminiſhed 
the Tenth in every Chriſtian * Country 
in Europe; but have wrought a total 
Exemption from it in our own, 9 by 
Appropriations to Monaſteries, by Pri- 
dige of particular Orders, by Unity of 
Poſſeſſions and otherwiſe : By the fame 
Standard, Acts of Parliament have pro- 
ceded to regulate the Payment and ſetting 
out of Tythes; always directing it to be 
done according to Cum + and Uſage. 
The Inference is, if Cuſtom hath pre- 
vailed againſt Fure-divino Rights, or 
thoſe commonly ſo efteemed, a fortiori, 
it may be allowed to bind the Temporal 
Rights or Paſſeſſtons of the Church, and 
create a renewable Tenant=right-Eftate in 
Tenants and Purchaſors, paying the 
accuſtomed Duties and Fines. 


Ix Copyhold Eſtates holden of the 
Church, this Cu/tomary Tenancy is well 


* V. Selden of Tythes. 

§ 2. Inft. 652. 

+ V. Stat. 27 H. 8. c. 20. 31 H. 8. c. 10. 32 H. 8. 
Co 7. ; | | 

known 


vt She, 


E 4 2 ey * 6 0 
WWW _y 
JJ ·˙· A - 

. 1 2% 6 2 *. IT __ * 4a * 
, = <6 T1 Inc 
< » ad =. * 


L 43 ] 


known there, the Admittance of an 
Heir, and Licence to alien, is not an 
Arbitrary Thing. In * Capite Lands 


holden of ſome Sees, whilſt that Tenure 


continued, the Admiſſion of an Heir, or 
Licence to alien, on Payment or Tender 
of a reaſonable Fine, could not have 
been refuſed; and as to theſe other 
Eſtates of the Church, there are Acts 
and Proceedings of the King and Parlia- 
ment, that in my Opinion prove the 
Tenants have the like Right: Theſe 
fall under three Conſiderations, 


1. The ſpecial Vigilance and Care of 
the Parliament to prevent theſe Tenant- 
Right Eſtates or Tenures, being weakned, 
defeated or deſtroyed. 


2. IN not permitting Burthens and 


Payments to be impoſed on them, beyond 


R. Epiſc. Dunelm. G Sciatis quod 
de gratia noſira ſpecialiter & per nem decem librarum, Con- 
ceſmus & licentiam damus R. de Byncheſter quod ipſe de 
Maneriis, de—, & c. quæ nobis tenentur in Capite feofare poſt 
R. VV. Habenduum ec tenendum ſibi & heredibus ſits dle 
nobis G Succeſſoribus noftris per ſervitia inde debita & 
conſucta. An. 5. R. 2. ot. 27. ex parte Theſ. | 
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the Meaſure which Cuſtom hath obliged 
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them to. 


3. BY obliging the Temporary Lord, 
to renew according to antient Uſe. 


1. As to the ſpecial Vigilance and 
Care of the Parliament to preſerve this 
Tenure: At the Common Law bctore the 
enabling Statutes of 32 H. 8. c. 28. the 
Method that was uſed to purchaſe Re- 
newals of Leaſes for Three Lives and 
Twenty-one Years, was firſt to pay the 
accuſtomed Fines, and get the Leaſes 
paſſed under the Biſhop's Seal, after 
which they carried them to the Dean 
and Chapter to be confirmed, to whom 
alſo a ſmall Fine was to be paid, 
which at length grew to exceed all 
Meaſure; ſome of the Tenants refuſed, 
and more were unable to pay; ſo their 
Leaſes for Three Lives or Twenty-one 
Years, ran on confirmed; the Conſe- 
quence was, that on the Death or Tran- 
Nation of the Biſhop, their Leaſes were 
| void, 


5 


void, and they were defeated of their 
Tenures and Purchaſes by the Succeſſor. 
This the Parliament obſery'd,and then that 
inconvenient Power of Confirmation was 
ſoon taken from the Dean and Chapter, 
and a Power of making Leaſes for Three 
Lives and Twenty-one Vears, was 
veſted in the Biſhop Sole: And that 
Poſterity might not be ignorant of the 
Ground of this Proceeding, it 1s expreſs'd 
in the Preamble of that Act, in memo- 
rable and pathetick Terms, viz. That 
the Tenants, * after the Deaths or Re- 


nation of their Leſſors, were cruelly ex- 


pulſed and put out of their Farms by the 
Succefſors, although they had given and 
paid great Fines and Sums for the ſame, 
and alſo had been at great Coſts and 
Charges, as well is and about great Re- 
farations and Buildings upon their Farms, 
as otherwiſe; ſo the Biſhop, Sole, was 
enabled to make Leaſes ; but with an ex- 
preſs Limitation, that this Power ſhould 


—— 


— 


* V. Stat. 32 H. 8. c. 28. 
not 
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not extend 70 any Leaſe to be made above 
the Number of Twenty-one Years, or Three 
Lives at the moſt, as heretofore was 
obſerved. Thus the Tenants were 
ſecured of the Enjoyment of their 
Purchaſes and Cuffomary Tenure for 
Three Lives and Twenty-one Years, 
by the ſeaſonable Care of the Parlia- 
ment. But no ſooner was this /evere 
Diſcipline over with the "Tenants, and 
nothing further was to be done that 
way; but, pardon the Lowneſs of the 
Expreſſion, the Game was to be play d WR 
againſt the Succeſſor, which could not : . 
be done, but in the ſame View of de- 
feating and pulling down the Cuſtomary 
Tenures for Three Lives and 'Twenty- ME 
one Years. — Theſe, indeed, cramp's, 
and were deſign'd to cramp, thoſe who 
ſhould have Aims to inrich themſelves 
at the Expence of their Succeſſors; and 
for this Reaſon it is very plain by the 
enabling AQ, that the Biſhop's Authority 
Sole, to make Leaſes, was not to extend 
to Leaſes abore the Number of Twenty- 
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one Years or Three Lives at the moſt 
But Evaſions were ſome how or other 
found out, and Leaſes for Forty, Fifty, 
= Sixty and Seventy Years were made, 
upon large and extraordinary Fines, 
between the 32d of H. 8. and 13th Eliæ. 
containing Twenty-ſix Years. In this 
period it was, that long and miſchieyous 
& Leaſes had their Beginning, which we 
have known or haye heard of, againft 
which a Contemporary Writer, Mr. 
Camden, in his Hiſtory of Queen Eliza- 
beth, inveighs very freely, as well as 
againſt the Avarice of thoſe that made 
them, who he faith, * as if born for 
themſelves alone, made theſe long and un- 
reaſonable Leaſes, to the Impoveriſhment 
of their Succefſors, or to the like Effect; 
and I add, in Violation of the ſaid 
Cuſtomary Tenures, which the Common 
Law had ſo wiſely contrived and cal- 
culated for the Benet of the Church 
in every Age; for Remedy whereof, 
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and effectually to put a Stop to this 
Practice in all future Times, the * Sta- 
tutes of 1 Elis. and 13 Elig. were made, 
by which Spiritual Perſons are reſtrained 
and diſabled to make Leaſes, other than 
for the Term of Twenty-one Years or 
Three Lives; by which theſe old Tenures 
are firmly eſtabliſhed, and neyer more 
to be ſhaken; miſchievous Alienati- 
ons are prevented, which were made, 
it may be, upon pretence that Sole and 
Aggregate Bodies had a Fee in their 
Eſtates, whereas they have only a Fee 
to Retain and go in f Succeſſion ; but 
not to Alien, otherwiſe than in the 
cuſiomary Manner now uſed. 


AFTER which I hear of no other 
Attempt to diſturb this Tenure, - until 
the Reſtoration, and then another Ex- 
periment was tried. 


* 1 Hr e. 13 EAX. c. 10. 
§ Hob. 259. 
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ON the 15th Day of February 1661, 
a Bill was brought in to confirm a Leaſe 
of the King's-head Tavern in Chancery- 
Lane, made by the Lord Biſhop of Ely, 


for the Term of Forty Tears, unto Eli- 
| aabeth, Barbara and Frances Barker, and 


was this Day read the firſt Time; and 
the Houſe taking into Conſideration, 
that it was not in the Power of the ſaid 


Biſhop to grant a Leaſe for the Term of 


Forty Years ; but only for Twenty-one 
Years or Three Lives; and that Mrs. 
Barker expefing the Leaſe to be good, 
had paid a conſiderable Fine, and Cove- 
nanted to New-build the Houſe a 


ORDERED, That Mr. Aſhburnam 
and others do attend the Lord Biſhop of 
Ely, and defire him from this Houſe, to 
make Mrs. Barker a Leaſe of the ſaid 
Houſe, called the King's-head Tavern, 


for Three Lives, and that his Lordſhip 


would take Confideration of the Coyenant 
H for 


C3 
for new building the Houſe, and uſe Mrs. 
Barker reaſonably. 


ON the 27th Day of February 1661, 
Mr. Aſbburnam reports, That according 
to the Vote of this Houſe, he and Mr. 
Clarke had attended the Lord Biſhop of 
Ely, and acquainted him with the De- 
fires of this Houſe, to make Mrs. Barker 
a Leaſe of the King's-head Tavern in 
Chancery-Lane for Three Lives, and to 
take Confideration of the Covenant for 
new building the Houſe, and uſe Mrs. 
Barker reaſonably ; and that his Lordſhip 
had readily conſented to make a Leaſe 
| for Three Lives to Mrs. Barker, at the 
Fine agreed to, which was ſo moderate, 
that it did not exceed four Years Value, 
and therefore there was no Caule to re- 
mit any thing of the Fine, or mitigate 
the Covenant for new building the Houſe 
with Brick ; with which Anfwer of the 
Lord Biſhop of Ely the Houſe was well 
ſatisfied. 
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T 1s eaſy to ſee, that the Covenant 
here mentioned to new h̊uild, and the 
Pretence of a great Fine being paid, was 
purpoſely thrown in to inſinuate a rea- 
ſonable Cauſe for paſſing the Bill; but 
it would not do, the Parliament refuſed 
to make a Precedent, that might ſoon 
grow up to the Subverſjon of all the 
Cuſtomary Frechold Eſtates, holden of 
the Church for Three Lives; ſo — 
the Bill. . 


THE next thing to be mentioned, is 
the Care of the Parliament in not per- 
mitting Burthens and Payments to be 
impoſed on the Tenants, beyond that 
Meaſure which Cuſtom hath eſtabliſhed. 


Ix the 26th H. 8. a Tenth was 
granted by the Clergy out of Eccleſi- 
aſtical Benefices and Preferments ; after 
which, Inventions were uſed to lay the 
Burthen of this Tax upon the Cuſtomary 
Eſtates and Purchaſes of the Tenants, 
as 3 by 
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ER 
by drawing them into Covenants and 
Agreements for that Purpoſe: This ſoon 
gave a general Uneaſineſs, and came at 


laſt to the Ears of the Parliament, by 


whom it was Enacted, «© That no Leflec 


« of any Archbiſhop, Biſhop, Spiritual 
cc Perſon or Perſons, Body Corporate or 
6% Politick, ſhould be Chargeable to pay 
« the ſame, by reaſon of any Covenants, 
Bargain, Bond, Condition, Clauſe of Re- 


« entry or other Things before made and 


«a 


A 


0 


« conclfided ; but that the Le/7crs ſnould 


« pay the ſame according to the Grant 
« thereof.” This, I think, fully proves, 
that the Leſſors cannot charge theſe 
Cuſtomary Eſtates with Uncuftomary 
Burthens and Payments, and what is yet 
more Memorable, they knew that Men 
are not willingly drawn into Covenants 
and Agreements to their Diſadvantage, 
and therefore with great Equity and 
Juſtice re/cinded and made them void. 


It is alſo, in my Opinion, a Prece- 
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dent worthy to be followed at zhjs 
Time, for Relief of thoſe who haye 
been forced or drawn into Conſents to 
part with their Freeholds, and to take 
back Leaſes for Twenty-one Years in 
Lieu ; which moſt certainly neyer were 
effected by fair and due Means. 


THe third Conſideration, relates to 
certain Proceedings in Parliament and 
before the King and Council, for obliging 
Eccleſiaſtical Lords to renew according 
to antient Uſe. 


ON the Tenth of March 1661, a 
Petition of Sir Thomas Woodcock was read 
in the Houſe of Commons, wherein he 
complains, that he being by ſeveral mean 
Aſiguments intereſted in a Leaſe for 
Three Lives, of a Farm called Stretham 
in Sex, belonging to the Biſhoprick of 
Chicheſter, upon which above One 
Thouſand Pounds had been laid out in 
Building and Improvement, and that two 
of the Liyes in the Leaſe died in the 

Time 
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Time of the War, and the Third in | 
February 1659; and that he thereupon 


did make Application to the Biſhop as 


ſoon as he was in a Capacity to renew 


the ſaid Leaſe ; but he refuſed ſo to do, 
and pretended he had granted the ſame 


to his Son; 


ORDERED, That the Caſe of Sir 
Thomas Woodcock be recommended 
from this Houſe to his Majeſty's Com- 
miſſioners appointed in this Behalf, to 
treat between the Lord Biſhop of Chicheſter 
and $ir Thomas Woodcock, and recon- 
cile and ſettle the Difference between them 
if they can; if not, to report their Opinion 
therein to the Houſe : And it is alſs re- 
commended 7o the ſaid Biſhop from this 
Houſe, to renew the Leaſe of the Farm in 
Dueſtion to Sir Thomas Woodcock, at 4 
moderate Fine, according to antient Uſe. 


War Anſwer was made in this 
Caſe, I do not find by my Calender of 


the Journals ; but to be ſure when the 
Par- 


Th 8 
Parliament ſpoke, a ſatisfactory Anſwer 


was given. 


Nox was the King and Council at this 
Time, amidſt all their Deliberations in 
favour of the Church, and for re- 
ſtoring the Government by Biſhops, for- 


getful of the Tenants; Commiſſioners, 


it ſeems, to ſettle Diſputes in ſome 
Caſes were appointed, and in others 
general, Recommendatory * Orders 
iſſued to certain Biſhops, to continue 
their antient Tenants their Heirs, and Re- 
preſentatives in their Eſtates, upon the 
uſual and cuſtomary Terms, not to advance 
their Fines, and to uſe them moderately. 


| Tus far on the Side of this renewable 

Right, there is the Authority and 
Sanction of the King and Parliament, 
manifeſtly grounded in this ſolid Prin- 
ciple, that Longa faſſeſſio parit Fas 
foſſidendi, by ſuch cuſtomary Forms as 
that Poſſeſſion hath been uſually had and 
enjoyed : And of this the Clergy ſeem. 


* MSS. penes F. Spereman, Arm. 
| very 
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very ſenſible, by the ſtudied Care and 
Secrecy that 1s uſed for preventing of 
Precedents; and not letting Poſ- 
{ſeſſions go on too long, for fear of 
Uſ/ages, where Uſages do not ſerve their 
Purpoſes : But in favour of their Rights 
and Authority, then Uſage is made a fun- 
damental Rule; and from their Writings 
I am furniſhed with Arguments ſo ſtrong 
and concluſive to the preſent Queſtion, 
and in Terms and Expreſſions ſo much 
better than I can pretend to uſe, that I 
will cite them, and then reſt this Point 
upon the Whole. 


THe Right Reverend Author * of 
the Codex Fur. Eccleſi 2 aff. Anglicani, 
writes, 7hat the only Caution to be given, 
in order to prevent the Revenues” of the 
Church from Diminution, is againſt the 
Growth of Modus's or Cuſtoms, which 
(he faith) is to be feared are growing 
by the Inadvertency of the Clergy, in ac- 


K 


* 2 V. 706. 


quieſcing 


Wn 


quieſcing in the ſame Agreement from one 
Succefſor to another, and from hence you 


have the Reaſon of that Conduct which 
moſt Men have obſerved, that apply for 
Renewals : If you beg for Moderation, 
and that antient Uſages and former Pre- 
cedents may be regarded; the Anſwer 
every where is, Talk not of Cuſtoms 
and Uſages, they are no Guides to us; 
we know not what our Predeceſſors did; 
we have no Books of Entry of their Acts 
and Proceedings: And ſo violently is this 
Spirit got abroad, and with ſuch Temerity 
do ſome Bodies act, that they have lately 
contrived an * Oath to be taken by each 
Member, and alſo by their Regiſter, not 
to diſcover their Secrets, How, and what 
Conſequences have ſhewn themſelves 
openly in divers Parts; how many have 
already felt the Ehedts of them, and 
what a Foundation is laying for Diffe- 


rences which every good Man would 


avoid, a Gentleman of Character, I am 


* Antient and Modern State of the County Palatine of 
Durham, p. 117. 


1 aſſured, 


4 
aſſured, is preparing to give the World 
an Account. 


Bur on the other Side, Dr. MIling— 
fleet late Biſhop of Morceſte,, in his Re- 
cleſiaſtical * Caſes, arguing for the 
Rights and Authority of the Church, 
from the Reception and Uſe of the 
Canon Law in England, inſiſts, and 
with him the Right Reverend Prelate 
aboye-named agrees, That U/e and 
Cufiom amongſt us generally received, 
doth obtinere vim legis, — And further, 
Dr. Sillingfleet, that the + Foundation 
of Law is general Practice and Allowance; 
—— And that though not Legal in the 
Beginning, yet being generally received 
and allowed, becomes thereby a Law.—- 
That if 9 Cuffoms be ſuch as are derived 
from primitive Times, and continue in 
Practice, there is no Reaſon to oppoſe, 
but rather to comply with them. — And 
again, his Opinion is, That it is for 


— 


* 2 V.Eccl. 6,46. + 2 V. Ecel. Caſes 349. 350. 
§ Ib. 381. | ; . 
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the common Intereſt of Mankind, i hat 


ſome Bounds be fixed to all Claims of 


Right, becauſe otherwiſe Men will be 
liable to perpetual Diſturbance : * And, 
laſtly,. That it is agreeable to the Foun- 
dations of Law, that a /ong continued 


Paſſeſſion ſhould carry Right along with 


it, — and cites Brafon's Rule, Longa 


pofefſio parit us poſſidendi, 


THE Authority of this moſt learned 
Prelate is of ſuch Weight, his Reaſon- 
ing and Sentiments ſo clear, and beſides 
ſo exactly apply and fit themſelves to the 
Queſtion, that without manifeſt Injury 
to it, I could not omit them. The 
Books refered to, ſhew him to be a 
Man of a vaſt Compaſs of Learning, 
and one that had gone deep into the Prin- 
ciples and Precepts of the Civil and 
Canon Laws; Both uniform in this, that 
by the Agency and Force of Cuſtom, 
Titles and Charges upon Eſtates are 
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raiſed and created, and of Neceſſity will 
be ſo to the End of the World, with- 
out diſtinguiſhing between the Rights of 
any Order of Men whatſoever. Of 
Cuſtom, it is every where affirmed to be 
* altera Lex — That Uſage, 9 /ufficit 
pro Jure, and even voluntary Acts, by 
being oſten repeated, become at length 
obliging and compulſory. As a Man, 
who Þ+ fr/7 of his own Benevolence Re- 
paired a Bridge or Highway, by often 
ufing ſo to do, was afterwards Compelled 
to do it: It gives Ability to Infants in 
tome Places, to grant away their Eſtates 
at the Age of Fifteen, by Feofments.— 
And in others, as to the Citizens of Lon 
don, to deviſe them away in Mortmain. 
——Again, Eſtates or Tenancies for Life, 
as * durante Viduitate, in Dower, and by 
the Courtely, are raiſed by it; and what 
is more, it hath Power to create Inheri- 


* Brown's c. 4. rep. 21. | 

$ Longum tempus & longus uſus que excedit memo- 
ria hominum, ſufficit pro Fure.— Longa poſſeſo eſt jus 
8 Bracton, fo. 70. 

+ 27 A/. pl. 8. Br. preſcr. pl. 49. 

* Sir Ed. Coke's Tr. of Cop. 73, 75. 
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tances, as it was * reſolved in Brows's 


Caſe, Mich. 23. 24. Eliz. But to make 
an End of this Point ; N 


IN the 26th of Queen Elizabeth, it is 
laid down very appoſite to this Caſe, 
with regard to other Cu//omary ( Lands 
holden of the Church, that if a Grant 
be made by a Biſhop or Prebend, by 
Copy (which many times be for Three 
Lives) although the Biſhop or Prebend 
is but Dominus pro tempore, yet the Grant 
is good, and the Eſtate of the Grantee 
doth not ceaſe, when the Eſtate of the 
Temporary Lord determines; for this 
Reaſon, becauſe the Tenant or Leſſee by 
Copy, doth not derive his Eſtate out of 
the Eſtate of the Grantor only; — but 
he 15 in by the Cuſtom, without regard to 
the Eſtate or Perſon of the Grantor ; and 
if the Temporalities come into the King's 
Hand + by Seizure, the Cu/fomary Eſtate 
or Tenure remains, the "Tenant ſhall 


* + Rep. 21. b. 5 Clark's & Pennyfather 4 rep. 22. b. 
+ 15 H. 7. 10. 27 H. 8. 28. 
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have Aid of the King, and the renew- 
able or admitable Right incident to, or 
annexed to his Eſtate. Theſe Lands 
holden of the Church you ſee, by Uſe 
and Circumſtances, have changed their 
original Nature and Condition, advanced 
from a Baſe and Servile to a Frank- 
Tenure ; the Tenants from bond are now 
become free, their Fines heretofore un- 
certain, are now become certain in moſt 
Places, and from being lyable to Ex- 
pulſion, can't now be expelled. 


Tuus ftands the Caſe, as to one 
Part of the Church's Tenants, who 
formerly were of a lo Degree; and 
as to the others, on whoſe Behalf I 
am ſpeaking, - who always were free, 
hard! very hard! is heir Condition, if 
they have not the /ame Security, and 
renewable Right in their Eſtates, as the 
others vow have. If there was a Reaſon 
to give renewable Rights to Eſtates by 
Copy, there is much ſtronger Reaſon to, 
give it to thoſe by Leaſe ; becauſe I am | 
; very 
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very ſure the Lands and Tenure of the 
Tenants by Leaſe, are as old as thoſe 
by Copy : And, ſecondly, becauſe a 
much greater Part of the Property and 
Eſtates of the People of England, now 
depend upon the Leaſe-hold Eſtates, 
than did upon the Lands by Copy ; 
and ſhould it be otherwiſe, the Tenants 
by Leaſe will not only not have ac- 
quired any thing by Length of Time and 
immemorial Uſage, but, in Fact, will be 
placed almoſt in that State of Bondage, 
from which the Tenants by Copy have 
got clear, from Free they will become 
Bond; and the lomeſt Tenancy by Copy 
of Church Lands, will be uch better 
than one by Leaſe for Lives of the Free. 


Bur ſurely there is not the leaſt Foun- 
dation or Pretence for this, the Right of 
the laſt is a Right equally acknowledged 
by the Practice of the Ages paſt : The 
Parliament, to Centuries ago, took off 
the Shackles and hard Covenants that 
were then prepared by the Grantors to 


impoſe 
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impoſe on them, put an End to the Cruelty 
wherewith they were expul/ed from their 
Guftomary Eſtates, and in modern Times 
the King and Parliament have aſſerted 
their renewable Right in Words at length, 
and therefore tis very hard, and, I 
think, a little too Enterprising in this 
Age to diſpute it; for ſure there is the 
ſame Reaſon to diſpute, that their Te- 
nants by Copy have it not, and I have 
good Proof that ſome have hal been 
ſo indiſcreet. 


Bor all J contend for is, that if Ec- 
cleſiaſtical Tenants by | Copy, have ac- 
quired by U/age and Length of Time, a 
renewable Right on Deſcents or Sur- 
renders, beſides many other Advantages, 
the /ame Uſage and Length of Time, 
may give to the other Tenants by Leaſe 
a renewable Right only ; of which it 1s 
ſome further Proof to remember, that 
they are compared to, and ſpoken of 
by learned Writers as of Copyhold;, 
and in the Law of England, there 1s 


now no Difference between them in this 
reſpect, | 


[ 65 ] 
reſpe& ; that in pleading * or making 
Title, both the Copyhold and the Leaſe- 
Hold Title are, and always may be alledged 
as Grants, and at this Day haye diyers 
other Properties in Common. 


AND as to the Conſiderations, that 
raiſe and create this Right, for Conſi- 
derations powerfully operate in the 
Guidance and Direction of Rights by 
Cuſtom, they are many and as great, I 
dare affirm, as Tenants by Copy can pre- 
tend to: On the one hand, that the 
Tenures whereon *tis founded, have 
been Beneficial, nay, eſſentially Neceſſary 
to the Subſiſtence of the Church, hath 
been proved already; and on the other, 
that a continuing Conſideration from 
Age to Age hath been paid by many 
Millions in Fines, to purchaſe and ſecure 
it, no Man I ſuppoſe will deny; add 
to this, that from the Labour and Purſes 
of theſe Tenants by Leaſe, all Taxes and 


r 


4 Rep. 22. b. 
K Charges 


on] 
Charges to the State for their Eſtates 
have been paid and borne; vaſt Tracis of 


barren Heath and hols Ground in- 


proved, and by Building, Rebuilding, 
Planting, and other vi/ible Improvements, 
the Riches and Splendor of the Kingdom, 
and the Revenues of the Church have 
been exceedingly increaſed ; and at this 
Day, inſtead of a Beneficiary Tenure, 
every one knows that the Tenants of 
theſe Lands purchaſe them at a Rate as 
dear in Proportion as Fee-fimple Lands, 
and at the /ame Rate, time out of mind, 
have payed them of to their Mives and 
Children in Marriage Settlements, 'Then 
what do the Tenants claim or get? do 
they claim or get any thing more than 
what commonEquity,common Conſcience 
and Honeſty would adjudge to them? 
And finally, how infinitely 4nequal and 
weaker be thoſe Cuſtoms or Ulages, that 
are pretended to acquire Rights to the 
Clergy ? Forty Years makes a good 
Cuſtom for hom; nay, by ſhewing one 


: Vel 
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fiugle * Inſtance, it is faid, a Cuſtom will 
be preſumed in particular Cafes in fayour 

of the Church : It is alſo adyanced on | 
better Grounds, that one /ingle Preſen- 

tation to a Donative, diveſts the Lay 

Patron or Proprietor of his Right, and 

carries it away to the Biſhop to Viſit, 

Preſent and Exerciſe Juriſdiction for ever. 

How /light and abſurd ſoever theſe 

Things may ſeem, yet if they be ſo, tis 

to be hoped immemorial Uſage will be 

ſuffered to carry Rights, purchaſed 

Rights, to the Laity, and that the Con- 

cluſion is neceſſary from the Whole: 


THAT in England there hath been 
a Cuſtom, Time out of mind, fortified by 
divers As of Parliament, to grant the 
Temporal Eſtates of the Church to Te- 
nants by the Tenure, or for the Terms of 
Three Lives and Twenty-one Years, and 
that for all the Time aforeſaid, thoſe 
Tenants," their Heirs, Repreſentatives or 
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* 2 Vol. Cod. Jur. Eccl. Angl. tit. Revenues. 
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Aſfans, have been admitted to renew their 
reſpettive Pofſeſtons, according to ſuch 
Cuſtom, on Payment of Cuſiomary reaſonable 
Fines and other Duties: And that from 
thence another Concluſion is neceſſary, 
viz. 'That by the Laws and Uſages of this 
Realm, thoſe Tenants have a renewable 
Right, and that the Grantors and their 
Swecefſors are compellable to renew, ac- 
cording to the ſaid Cuſtom and Uſage of 
the Kingdom. — And were it other- 
wiſe, and that the Grantors might diſ- 
poſe of their Eſtates to their Families, 
and who elſe they pleaſed, what a 
Condition would all Men be in, who 
have purchaſed theſe Eſtates, and have 
laid out great Sums in Improvements © 
What a Condition are the Ladies in, who 
have Marriage Settlements of theſe Lands, 
and are Purchaſors for a valuable Con- 
ſideration for 7hemſelves and Children, 
many of which have no other Mainte- 
nance or Subſiſtance? All are without 
Remedy! Without having a perfect Aſ- 
ſurance of a Right of Renewal, and of a 


ſure 


Y.-M 
ſure and  peaceable Poſſeſſh "a to follow, 
would not all 'Things go backs 


and all Improvements be flopp'd ? And, 


laſtly, what other Confuſion, what Diſ- 


quiet and Trouble in the State would fol- 
low, I leaye to others, who turn their 
Thoughts to this Subject, to judge : But 
© 'tis ever to be remember'd, that Brat7on 
gives the Rule - Longo pofſefſio parit 


Jus poſſidendi. 


THE next Point in order to be con- 
ſidered, will take up but a very little 


Time, which is, That Fines ought not 


to be impoſed or afſefſed by thoſe that are 
intereſted therein. 


TRE Zallages and Fines impoſed and 
faid of late Years for Renewals, have 
been ſo exceſſive and ſevere, and are, in- 
deed, ſo very dreadful to Liberty, that. 


'tis of pablick Concern, to enquire on what 


Ground they ſtand. It appears by an 
Account before me, collected by a Gen- 


tleman of Probity, that within Twelve 


Years 


Le] 

Years laſt Aa, the ordinary Meaſure of 
Fining, is treble the Value of the J. 
Fine; in /ome Places they ri/e from 100 /. 
to 300 J. from 300 J. to 900 J. In others, 
ſcreued up from 400 J. to 1600 J. and 
up as high as 3000 l.; And further, which 
ſtrikes one with Aftoniſhment, from 100 /. 
to gool. all which Degrees of Fining, 
the Paper before me repreſents. 


THE Intent and Meaning of Fines for 
Renewals, as Lawyers term it, is, pro 
* Renovatione pofſeſſionis, to purchaſe, con- 


tinue and perpetuate a ſucceſſive Poſſeſſion 
in the Land, but not to create the Te- 
nure; they are payable on Death or 
Alienation, and are of great Antiquity; 
and therefore I take it for granted, that 
Fines in the preſent Caſe are claimed by 
Cuſtom ; Firſt, becauſe Fines (moderate 
. Fines I mean) have, in Fact, been Time 
out of mind accuſtomably allowed to 
the Church: In the next Place, becauſe 
I find while Tenures remained at Com- 
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* Coke's Tr. on Cop. 31, 32. 
mon 


1 Can 
mon Law, there were Fines annexed to 


particular Tenures, correſponding in Na- 
ture and Quality to theſe of ours, Pro 


renovatione F0ofſeſſionis, called a Relief, 


and was more or leſs, according to the 
Cuſtom of farticular Places: As for Ex- 
ample; The Fine or Relief annexed to 
Lands holden by the Tenure of Knight's 
Service, Pro renovatione pofſeſſionis, was 
fixed by Cuſtom at a fourth Part of the 
Year's Profit ; that is to ſay, if the Te- 
nant hold an intire Knight's Fee, vis. 
Twenty Pounds per Anunum, he paid 


Five Pounds for his Renewal ; if half a 


Fee, Fifty Shillings. - 


ANoTHER Fine of the ſame Sort, 
was and ftill is in Uſe in SoccageTenures, 
there on Death or Alienation, paid, Pro 
renovatione poſſeſfronis, in ſome Places 
half a Year, and in others a Tear 
Profit, according to Cuſtom, which Fines 
* Sir Edward Coke is pleaſed to call, 
The Key, that opens the Gate to give the 


* Coke's Treat. of Cop. 31, 32. 
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Heir free Paſſage to his Poſſeſſion or 
Eftate. So that it appears, that thoſe 
Fines were governed by Cuſſom; and 
I believe it may be zraced from Ex- 
preſſions in Records, that the Cuſfomary 
Fine paid to the Church, Pro renovatione 
pofſeſſionis, was antiently half a Year's 
Profit, and /. 


Now if it be agreed, as it muſt, 
that theſe Fines are claimed by Cuftorn, 
the Point will be reduced into a narrow 
Compaſs; it muſt be agreed, that by 
the Rule of Law, Cuſtom or Cuſtomary 
Fines ought to be regſonable, and that 
the Law abhors Exceſſes of all Kinds. 


Ir there be a Spiritual or Layman (for 
there is no Difference) Lord of a Manor, 
wherein a Cuſtom is, that every Houſe 
ſhall pay a Fine of Twelve Pounds, and 
the Tenant buildeth a New Houſe, and 
the Lord igſiſts upon a Fine for the 
New Houſe, Sir Eduard Coke delivers 
it for Law, That the Tenant ſhall not 


* Coke's Treat. on Cop. 75. 1 
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be obliged to pay a Fine for the new 
Houſe, or new Improvement, for Cuſtom 
cannot, with any Reaſon or Senſe, ex- 
tend to Things newly created; and be- 
ſides, tis a Piece of natural Injuſtice, to 
take from a Man any Part of that which 
he hath acquired by his own Labour, 
Induſtry and Expence. Another thing 
alſo will be agreed to me, that certainly 
is ſo great a Part of Reaſon, and of ſuch 
Account in Law, that an uncertain Cuſto- 
mary Fine cannot, in a liberal Uſe of the 
Word, be ſaid to be reaſonable : Law= 
yers, of ſome Cauſes, ſay, That * Cauſa 
vaga & incerta non eft rationabilis. — 80 
I ſuppoſe it is as true to ſay, That Finis 
vaga & incerta non eſt rationabilis; and 
though at this Day in ſome few Places, 
Fines in common Parlance, are called 
uncertain ; yet the Law, the Mother and 
Nurſe of Quiet and Repoſe, to prevent 
Oppreſſion, hath reſerved to itſelf, in caſe 
of Differences, to determine the Cer- 
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* 1 Lev. 296. 1 V. Ecc. Caſes Reſignations 43- 
L tainty, 


L 74 ] 


tainty, or Reaſonableneſs of the Fine, 
even in Caſes of the Church; as if a Biſhop 
or Layman be Lord of a Manor, where the 
Fines are reputed uncertain, if unregſon- 
able Fines are demanded, the 'Tenants 
may refuſe to pay, and it ſhall be deter- 
mined by the Opinion of the Juftices 
if the Fine be * reaſonable or not. 
If this is fo as to one Part of the Church's 
Tenants, why not as to all others © Is it 
not againſt common Kquity, that the 
Tenants, on whoſe Behalf I write, inß- 
nitely greater in Number and Value, and 
the Chief of the Nobility and Gentry in 
Ryglazd, ſhould be put upon a wor/e Foot? 


In the worſt of Times it was 
far better ; when the Tenants of the 
King and others, were over-run with 
Fines and Preſtations, all or moft 
of them now happily aboliſhed, the Law 
provided a common Umpire to judge 
between the King and his Tenants : If 
the Aſſeſſor over-rated any Man for a 


— 


* Reſolved Mich. 42 & 43 Eliz. 4 rep. 7. 6. 
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Fine or Tallage, * he had a Writ directed 
to the Barons. of the Exchequer, where 
the Rents and Fines were received, 
to relieve him according to Equity. 
In like Manner in the Church, a 
Third Perſon was appointed to judge 
between the Clergy and —_ Te- 
nants. c 


T HE Town or City of Saliebury bang 
antient Demeſne, was granted by the 
Crown to the Church of Salisbury, and 
it ſeems as if the Church could not take 
Fines of the Citizens or Tenants, with- 
out a Licence from the Crown, and 
therefore in the + 11th of H. 3. a 
Licence was applied for, and granted, 
viz. That the Biſhop and his Succeſſors, 
for the preſſing Occaſion of the Church, 
might take a Tallage or reaſonable Fine 
of the Citizens; but with this Limita- 
tion, at ſuch Time only when the King 
mould take 7; e or * of his own 


* Mad. Excheq. 518. 
7 In Chart. H. 3. V. * pat. 1 E. 4. 
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Tenants, and not then neither, it is to be 
underſtood, unleſs there was a preſſing 
Occgion for the Church; but then the 
Sheriff was commanded by Writ to 
Aſ*/5, and ſee it was reaſonable. This 
was the antient Care and Policy of the 
Lay, to reſtrain and tye up the Hands 
of thoſe that were intereſted in Fines, 
which agrees with a fundamental Maxim 
in all Laws, That no Man ought to be 


his own Fudge. 


Ox the ſame Principle the Law, with 
reſpe& to the Clergy, reſtrains the Laity ; 
no Man by Law may be his own Tyther, 
or /et out his Tythes, without the Y jew 
and Kyowledge of the Parſon ; for was 
it otherwiſe, my Lord Hobart obſerves, 
Men would Tythe as they lift: And for 
the /eIf /ame Reaſon I contend, that the 
Clergy ought not to be their own Fine 
or Tax-Mafters, for then they will fine 
their Tenants as they liſt. 


Hob. 107, 
| 'T HERE 


F ml 


THERE is no need of citing other Au- 

thorities upon this Head, that a Man ought 
not to be his own Judge; it frikes every 
Man at firſt Vieu, and forces itſelf upon 
the Underſtandings of Men whether they 
will or no. It is ſomething like Liberty, 
that proves itſelf, and he that will impoſe 
Servitude upon us, or, which is the ſame 
Thing, pretend a Right to impoſe unrea- 
ſonable Fines and Tallages upon us, muſt 
prove it if he can; and therefore I 
reckon it is now fully made out, in the 
Caſe before us, That Fines ought not to 
be afſefſed or impoſed by thoſe that are 
Intereſted therein: Dr. Stilling fleet con- 
feſſeth as much, and ſaith, In * Matters 
of Intereſt, Men are the worff Judges in 
their own Caſe; he means the Beſ? for 
themſelves, and the Worſt for others. 


Tnar which in the third Place comes 
to be conſidered, is, That the Parliament, 
in all Times, have interfoſed to ſetile 


9 I V, Ecc. Caſes, P. 261. 
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Diſputes relating to the Church, and be- 
tween the Clergy and Laity, when-ever 


they have happened to ariſe. 


T Hz Remembrance of "OP Things, 
is ſometimes of Uſe and Example, and is 
the more neceſſary at this Time, becauſe 
J hear it ask'd, Are not there Difficulties 


and Diſcouragements in the Way? Is this 


a proper Time for applying to Parliament 
to ſettiè the Fines? Will it not offend 
ſome of great Intereſt and Authority, of 
great Weight and Countenance in the 
State? 


To this T anſwer ; Moſt certainly it 
will end; but if you ſtay for a Time 
when it will not, you may ſtay long 
enough. He that looks back into Affairs, 
will find our Popiſh and Proteſtant An- 
ceſtors often gave great and grievous 
Offence this way ; but for all that, the 
People were Frys. | 


AT 
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AT the Parliament holden in the 
* 3d Year of R. 2. a Bill was exhibited 
by the Commons againſt the Clergy, 
with many bitter Words, for the ill- 
diſpoſing of Dignities, Offices, Canonries, 
Prebends, and other Benefices in their 
Gifts, at which the Biſhops took great 
Offence, and abſented themſelves; but 
notwithſtanding, the King, by the Ad- 
vice of the Lords Temporal, paſſed the 
Bill. 


In the ſame Parliament, great Com- 
plaint was made of Extortions committed 
by the Biſhops and other Officers, and 
thereupon a Bill was framed, That 
Juſtices of the Peace might enquire there- 
of, and the Form of a Commiſſion deſired 
to be enacted. The Prelates made their 
Prote tation againſt it, whereunto it was 
reply'd for the King, That neither for 
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* Inſt. 300. 
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their ſaid Proteſtation, nor other Words 
in their Behalf, the King would not ſtay 
zo give Fuſtice in that and all other Caſes, 


4s was uſed to be done in Times paſt, and 


was hound to do by Virtue of his Oath 
made at his Coronation. Whereupon 
without the Prelates, the Act and Com- 


miſſion paſſed as was defrred. 


AGAIN, in the Parliament which 
began 21 H. 8. as ſoon as Sir Thomas 
Audley was choſen Speaker, the Com- 
mons, Mended, by taking into Conſi- 


deration divers Grievances wherewith the 


Spiritualty had oppreſſed them, and a- 
mongſt the reſt, the ſertling and reducing 
exceſſive Fines which Ordinaries ' took 
for Probats of Teſtaments; Sir Henry 
Guilford, Comptroller of the Houſhold, 
upon his Fidelity, in open Parliament, de- 
clared, That he and other Executors to 


Sir William | Compton, paid for the Pro- 


bat of his Will Oze Thouſand Marks 
Sterling. 


A- 
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ANoTHER Article was, the extream 
Exactions uſed by the leſſer Clergy in 
taking of Mortuaries, or Preſents or 
Fines, in lieu of a Mortuary. — For 
it is ſaid, the Children of the Defun& 
might all dye ſor Hunger, and go a 
Begging, rather than they of Charity 
would give to them the Cow, which the 
dead Man owed, if he had but only 
one. 


Uron theſe Heads, the Houſe or- 
dered the Lawyers to draw up two Bills, 
which accordingly was done, and the 
Mortuary Bill was ſent up firſt to the 
Lords. To this Bill, faith * Hollinſbead, 
the Spiritual Lords made a fair Face, 
ſaying, Surely Prieſts and Curates took 
more than they ſhould, and therefore it 
was well done to take ſome reaſonable 
Order : This they ſpoke, continues he, 
« becauſe it touched them a little; but 
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1 
cc two Days after, when the Bill, concern- 
ing Probat of Teſtaments came up, all 

« in general froumed and grunted, for that 
ce touched their Profit. It was ſaid the 
& Commons lacked Faith, for which Fords 
cc he that ſaid them was queſtioned ; and 
& when they had reſort to Preſcription 
c and U/age, to defend thoſe exceſſive Fees 
« or Fines for Probats (though certain it 
44 ig * 2.5. 6 d. was the legal Fee) a Gen- 
<« tleman of Gray Inn anſwered, in my 
« Opinion, Intemperately enough -- The 
« Uſage has ever been for Thieves to rob 
«© on Shooter S- Hill. -- Ergo, it is lawful. 
To be ſhort ; The Bill paſſed in the End, 
with ſome Qualifications, by the Aſſent 
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* Les communes priont que lou per la ley d'Angleterre 
en temps de votre noble Progenitors ordeigne que nul 
ordinarie del ſeint, Egliſe del Realm prenderoit d'aſcun 
Executors del Teſtament de leur Teſtators pur meſme la 
Teſtament & pur Vacquittance, en celle partie Affaire, 
forſque 25. 64 & ore ils prenderont 100 J. & aſcun foits 
40 l. & 20l. priont que ſils prenderont plus pur ceo que 
25. 6 d. ils perderont diſe foits a tant que ils iſſint priſont 
— Refpons, Le Roy ad Charge les Seigneurs Spiritual 
de ordeigne Remedie & {il ne facent le Roy le volt avoir 
bien en — & le faier amender en temps avener. 
Rot. Parl. 1 H. 5. Nu. 23. v. Rot. Parl. 2 & 3 H. 5. Nu. 


47. v. Eliz. Rot. Parl. 45. E. the like Petitions. b 
; 0 
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of the Spiritual Lords; but, faith the 


Hiſtorian, ſore againſt their Minds. 


Non hath the Caſe been otherwiſe 
ſince the Reformation. The difabling 
Acts of Queen Elizabeth's Reign met 
with violent Oppoſition, and you ſee it 
in many Writings, a modern * Act, By 
which the Writ de Hæretico Comburendo, 
and all Puniſhment by Death, in pur- 
ſuance of Eccleſiaſtical Cenſures are 
aboliſhed, was ſtrenuouſly oppoſed. 


By theſe and ſeveral other Acts before 
mentioned, together with ſuch as are 
referred to in the + Margin, it is abundaut- 
ly Evident, that in the Times of the 
groſſeſ# Popery, and /ince, Parliaments 
were ready and durſi always appear with 
Zeal to defend, as well the Rights of the 
Church as the People, RO org to 
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® Stat. HOKE c. 
+ 4 l. 2. lib. Parl. fol. 86. CITED 
Rot. Parl. 17 E.3.n. 52. Rot. Parl. 18 E. 3. n. 12. Rot. 


Parl. 21 E. 3. art. 48. Rot. Parl. 25 E. 3. n. 37. 
Parl. 45 E. 3. n. 15. Fin. the Print c. 3. Rot. Parl. 2 4. 
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Re] 
give Offence, Ads of Parliament were 
then, as they are now, looked upon as 
unneceſſary Aſſiſtances, and that the 
Clergy are the beſt Fudges of the Methods 
for promoting the Intereſt of the Church 
in * all Kinds To which, all I will fay, 
is, that we have heir Word for it, in- 
deed; but for my own Part, I do not 
remember any Parliament that thought ſo. 
But I cannot paſs over the Doctrine of 
unneceſſary Aſſiſtances, without obſerving, 
that it is to the Aſiſtauce of Acts of 
Parliament that have, and might be 
mentioned, (which de/erve, in my Opi- 
nion, the higheſf Honour that Poſterity 
can beſjow) we owe the Reformation of 
the Church, and to the ſame Aſſiſtance 
that the Beauty and Figure of it ſince 
hath not mſerably been defaced; and yet 
neceſſary as thoſe Acts were, it was their 
Fate, at the Times they paſſed, com- 
monly to Offend; and therefore it can- 
not be expected, without a Miracle, 
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* Pref. to the Cod. Fur. Eccl. Anglican. 
that 


that any thing now can be offered, but 
ſome will take Offence : But if your Cauſe 
is ;u/}, if it is of publick Concernment to 
ſettle and reſtrain exceſſeve Fines, and to 
confirm your antient Rights, as all unpre- 
judiced Men think it is, there is no doubt, 
from his Majeſty's Goodneſs to his People, 
and the Wiſdom of the Parliament; but 
they, in the Words of the Parliament- 
Roll, above cited, will neither for Pro- 
teſtation, nor other Words in their Behalf, 
ſtay to give Fuſtice as was uſed to be done 
in Times paſs. 


THERE is a memorable Inſtance of this 
Juſtice, with regard to Tenants, in re- 
lieving them againſt Exactions, and re- 
ducing their Payments to the antient 
Standard, very parallel to the preſent 
Caſe. 


IN the Reign of King Charles the 
Second, the Lord Treaſurer Clifford, a 
very provident Miniſter, raiſed the antient 
Rents of the 'Tenants of the Dutchy of 

To Corn- 


[86 ] 
Cornwall, who held their Eſtates by the 
Cuftomary Tenures of one, two and three 
Lives; and this he did for the Improve- 
ment of the King's Revenues, as he was 
pleaſed to call it: But the Tenants ſoon 
appeared in Defence of their Rights, 
and humbly beſought the King to be 
diſcharged of the increaſed Rents, and to 
be reſtored to the old Rents formerly paid; 
which was granted accordingly, and 
the better to effect the ſame, and 
that the Tenants might be encouraged 
to renew their Leaſes and Eſtates, 
enabled to repair their Houſes, — 
provide for their Families, — and im- 
prove their Lands, the Statute of 27 Car. 
2. was made with a Saving to the 
Tenants, their Rights, Eſtates, Cuſtoms 
and Tenures in the Land. | 


War now only remains to be done, 
is, To offer a few Conſiderations (after this 
Example) to /ettle and reduce exceſſtue 
Fines in the Church. | 


WITH 
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W1TH the Tenants of the Church, 
by what I can learn, things have akuays 
run not on the /z/e#ning but increaſing 
Hand : I fay, I do not know that Fines 
have on any Account been le ſened in any 
one Inſtance; and yet do not Accidents 
happen to diminiſh the Profits of the 
Eſtates of theſe Tenants, as commonly 
as to augment them? Hath not every 
Man more or leſs Income from his Eftate 
and Profit by his Induſtry, in Proportion 
to the Charge of his Condition, the 
Number of his Children, Loſes, and 
divers other Charges which happen every 
Year in Familes? Have not of late Years 
extraordinary ones happened? Why then, 
in the Name of common Equity, ſhould 
not theſe Things be conſidered, and Fines 
abated, ſometimes, according to theſe 
Proportions? No, Loffes, Accidents and 
Cualamities ſignify nothing, Nulla veſtigia 
retrorſum. | | 


IN 
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In this View, indeed, a Reaſon is 
ſuggeſted, for Ieſening the Fines occa- 
fonally ; but that is not what I contend 
for : I only contend, that a certain mode- 
rate Rule ſhould be fixed and eftabliſhed 
by Parliament for fining; and inſiſt, the 
Tenants have a Right to have this Cer- 
zainty annexed to their Eſtates ; and 
moreover, that the different Circum- 
ſtances of the Clergy and Laity do 


eyidently require it. 


FI RS 7, as to the Circumſtances of the 
Church; tis certain, that to be attentive 
to the Methods of growing Rich, is 
quite foreign to the Function, Character 
and Conſtitutions of the Clergy; it 
embroils them in ſecular Affairs, Con- 
tention, and Lau- duits, and obſtructs 
the very Defign of the Goſpel, as * often 
hath been obſerved ; and it would be 
really a melancholy Thing to recount. 
from Hiſtory, how ſuch Acquiſitions 
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* M. Simon on the Revenues, 
haye 


have proſpered in the Families of thoſe 
that got them. 


Acain, by ſuch a Practice, inquiſitive 


Men will be ſcandalized, they of diffe- 


rent Denominations amongſt us, whoſe 
Numbers are not few, will contract more 
Prejudice to the Church, from which they 
are but oo ſiudious aſter Reaſons to 
diſſent ; and as to the Body of the Peo- 
ple, as ſoon as they come to feel, they 
will eaſily be turned aſide: In ſhort, if 
the Afections of the Laity be once off, 
the Security of the Orders of the Church 
is loſt; ſo true it is, that the Affections 
of the People are equally the be} and 
ſureſi Defence, both to the King and 
the Church, and 'tis a moſt ſerious Con- 
ſideration, that tis generally more eaſy to 
hate, than to pay; all which demonſtrate 
a Neceſſity to be moderate in taking of 
Fines, and that a certain Rule ſhould be 


cſtabliſhed for that Purpoſe. 
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Bur once more, if there be any, 
and I hope they are but few who look 
on a Church-Benefice of the Higher 
Forms, as a publick Office of Honour 
and Profit, without painful or heavy 
Duties annexed, and that a Paſtoral 
Charge or Cure of Souls is a thing 
unbecoming its Dignity : I fay, 
if it is conſidered in this View, 
and that the Law hath conſtituted 
this Office with Fines, Fees and other 
Profits, payable for the Execution there- 
of; in this Caſe the Fines or Fees of 
this Office, for Reaſons obvious enough, 
ought to be ſettled, fixed and known, and 
he that will accept of this Office, in 
order to execute it with Honour and 
Advantage to the King and his Subjetts, 
will undoubtedly defjre that his Fees 
ſhould be ſo /e7zled; but it was never 
permitted to any Man, that I know of, 
to judge for himſelf, and to take' what 
Fees he pleaſed for the Execution of his 
Office. 


1 
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Bur if an Eccleſiaſtical Office is to 
be conſidered as a Spiritual Employment, 
creed for the noble} Purpoſes of Bene- 
volence to Mankind, there is the fronger 
Reaſon, for the Poſſeſſor to give Conſent 
that the Fines or Fees of it ſhould be 

ſettled and known ; becauſe if Avarice in 

Laymen is a high Crime, much more is 
it to be avoided by the Clergy, whoſe 
Hential Character confi s in being free 
from it; and in that, I am convinced, 
the Honour, Being and Safety of the 
Church. _ 


In the next Place, with reſpe& to 
the Circumſtances of the Laity. 


Tu E Poor, who by the Conſtitution 
of the Church, which we are told is as 
firm and immoveable as ever, were to be 
found out of the Revenues, are now, I 
may ſay, wholly caſt of to the Laity ; 
of which the Poor's Rates, the many 
Schemes and Horkhouſes for employing 

N 2 them, 
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them, Hoſpitals and Charity Schools of 
modern Foundation; the many Bene- 
faitions we know and daily hear of, 
the Gatherings in our Churches, beſides 
what are daily fed at the Doors of the 
Great, are ſufficient Proof, and are 
Reaſons that pre/5 _ hard for ſettling 
theſc Fines. 


2dly. AxorhER Reaſon is, becauſe it 
is well known that many of theſe Te- 
nants cannot, with all their Care and 
Trouble, many times get their Under- 
Rent paid, 2nd in ſome Places the Eftates 
lie Untenanted: For the Truth of which, 
T appeal to all who have any Know- 
ledge in theſe Affairs; and yet the 
Superior Tenant continues to Bear and to 
pay the Full of all Fines, Rents and 
Taxes. 


Bor if Fines were light and eaſy, 
Under-tenants might be encouraged, 
. Rents better paid, and the Nobility and 
Gentry, who have been always the beſt 

| Sup- 
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Support to the Crows, be abler to ſerve 
the King with their Purſes and their 
Perſons ; But will they be able or very 
willing to do this, if they be weakned 
or burthened in their Eſtates ? And if 
they come to be bad Pay-maſters, muſt 
not. Tradeſmen that depend upon them, 


geln, feel it 


ANOTHER Reaſon ariſes from the 
dreadful Conſequences of the Year 1720, 
a Calamity that is intailed on Children 

yet unborn: You can {ſcarce go into any 
Neighbourhood, but you hear of incum- 
bred Eſtates, ſhatter d Fortunes, and 
ſometimes more pernicious Effects of that 
deſtructive Scheme: I could give Inſtances 
amongſt ſeveral of theſe Tenants I am 
ſpeaking of, that would melt one's Heart 
with Pity, if the moſt moving Circum- 
ſtances of  Difireſs could do it; from 
whence it is to be hoped, the Precedents 
then made for altering, reducing, and 
fixing the Rate and Value of Lay Eſtates, 
and the later Reduction of Diyidends, 
will 


4 — 
—=- ,_e> 


[ 94] 
will determine every Man of Conſcience 
and Juſtice, to endeayour to fix and 
ſettle theſe Church Fines, which inſtead 
of leſſening, have gage Sun 
ever ſince. 

AFTER this, it is here proper to take 
Notice, that what hath been ſaid con- 
cerning the Tenants for Three Lives 
and Twenty-one Years, is applicable to 
ſuch, as now by particular Laws, and 
for ſpecial Reaſons, hold for the 'Term 
of Forty Years, keeping on the Courſe 
they are now in; and beſides, being all 
originally the ſame, as I ſuppoſe, there 
1s no Reaſon to except them. And it is 
farther to be mentioned and ſubmitted to 
better Judgments, whether it is not 
equally fit and reaſonable, that the ſame 
Certainty and Aſſurance above contended 
for, ought not to be annexed to the 
Cuſtomary Tenants of all other Foun- 
dations, and Benefactions that have the 
ſame Aſpect to the Publick : But be 


that as it will, in the preſent Caſe, where 
nothing 
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nothing is deſired to be taken from 
the Church of any Kind, a good Reaſon 
cannot, I perſuade myſelf, be offered 
againſt ſettling the Fines in a juſt and 
moderate Way. 


Bur there is in Books a purſued 
Thread of Complaint, how true I own I 
am ſomewhat doubtful, that in Con- 
ſequence of the Reformation, ſeyeral 
Sees were waſted, which hath cauſed 
Impreſſions, it may be, neither fayour- 
able to the Laity, the Tenants, nor 
that great Event; and if this ſhall 
be now urged as an Argument againſt 
me, I anſwer, If it was true, that ſome 
Dilapidations were committed, 1t is as 
true, that all the Blame ought not to be 
laid at the Doors of the Laity, of which 
the * Statute referred to in the Margin, 
will be always a memorable Proof : And 


»The Stat. 13 Eliz.c. faith, That ſome Palaces and 
Manor Houſes were ſuffered to run to Ruin, ſome utterly to 
fall to the Ground; that the Timber, Lead and Stone, were 
converted to the Poſſe fſor's own Benefit, to the Intent and 
Turpeſe to defraud their Succeſſors. 


now 
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SE. 
now by the Gare that is taten to make 
up the ſuppoſed Loſs by Commendams, 
I hope there 1s no Reaſon to complain; 
and beſides, if they will have Patience 
but to ſtay a little while, till the Bounty 
of * Queen Anne grows up, a Founda- 
tion is there laid, not only to repair the 
Dilapidations above-mentioned, but 
alſo to erect more noble Edifices than 
were demoliſhed before or ſince the Re- 


formation. 


THE Commiſſioners for that Bounty, 
tis well known, are a Corporation, with 
an wnlimitted Capacity to purchaſe and 
take in perpetual Succeſſion, the Statute 
of Mortmain, or any other Law notwith- 
ſtanding. And, inconſiderable as it may 
ſeem at firſt View, yet tis demon ſirable, 
in time that Fund will, of itſelf, be able 
to engrofs all the Eſlates in the Kingdom, 
and it will be the ſooner effected by the 
large Donations that are daily given to 
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V. Stat. 2 & 3 Anna, c. Il. 
it, 


= 
_—_ 
T 


C97 ] 
it, which amount 'in the Whole to near 
40000 J. as I am told. 


Dr. Prideaux confirms what I ſay; 
The Queen's Majeſty's Bounty, faith he, 
Hath laid a Foundation for the redeeming 
again Impropriations to the Church; — 
And if it be laid out for the buying in of 
Impropriations to the Pariſh Churches, it 
is ſufficient to buy in Twenty or Thirty of 
them every Year ; then he adds, to this 
Effect, And if Lands and Donations to 
Popgiſh Monaſteries and Convents beyond 
Sea, were taken by the Government, and 
aſſgned to the ſame Uſe, the whole Work 
would ſoon be done, and the Church again 
reſtored to that Competency of Revenue 


neceſſary for it. 


T us the Dean * argues; but when 
the Work is done, when Abbey Lands 
and Impropriations are all bought in, 
what is to be done with this perpetual 


——— 


* Vindication of an Award made by K. C. 1. p. 64 
* Fund? 
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Fund? That he doth not ſay ; but there 
is no Cauſe to be uneaſy, Poſterity, no 
doubt, will reſtrain it when it grows to 
be dangerous; this ſhews, I think, the 
Church to be in a pretty good way: 
And as. to the Parochial Clergy, whoſe 
Livings want Augmentation, I heartily 
wiſh they were provided for ſooner than 
this Bounty propoſeth to do. Upon the 
whole, there is no Colour or Pretence, 
on account of Dilapidations committed 
by the Reformers, or in Conſequence of 
the Reformation, to object to the ſettling 
of Fines at this time. 


Bor there is one, and but one, Con- 
ſideration behind to be offered for ſettling 
of Fines; from which, I think, it will 
appear to be of abſolute Neceſſity, to 
ſettle the Rights of the Laity upon ſuch 
a Foundation, as may never be ſhaken. 


Fux Writer of a Preface prefixed to 
the Biſhop* of Londons Codex, contends 
| for 
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ſor the Reſtoring of antient * Diſcipline, 
which has been loft by Diſuſe === The Cbn- 
flitution, he reckons, hath undergone no 
ſuch Changes, but that he antient Foun- 
dations remain as firm and immoveable as 
ever. += That the Clergy are the beſt 
I Judges what are the proper Methods for 
Promoting the Intereſt of the Church in all 
Kinds, — in judicial and prudential Mat- 
ters of the Church, the off proper 
** fifants to the Prince, -<- and are 
warranted by the Word of God, to corre 
and puniſh the Unquiet and Diſobedient, by 
the Exerciſe of ſpiritual Dijcithine. This 
is the Syſtem laid down, among other 
Things, in that moſt elaborate and extravy-= 
dinary Preface, and with ſuch Dexrerity 
and Addreſ}, that an unwary Reader 
doth not readily perceive the Conſe- 
quences. 


Ir I had Time, or the Brevity I pro- 
poſe would permit to lay before my 


1 


preface 15. T Ib. 30. b. p. 22. 
| O 2 Country- 
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Countrymen an Account of this . /p;r;- 


tual Diſcipline, now loſt by Diſaſe, and 


the Exerciſe of it; I can aſſure him, it 


would frighten the preſent Age, and 
may be ſeverely felt by that to come: If 
a Man of a proud, buſy and aſpiring 
Mind, of Cunning to contriye, and 


Boldneſs to execute any Attempt, ſhould, 


by various Arts and indefatigable La- 
bour, place himſelf at the Head of the 
Church, which God avert ! and ſhould 


be able to ſeduce his Prince, to re- 


ſtore this Exerciſe of antient D/ 
cipline, loff by Diſuſe; that to him 
it belonged, as his Prime Miniſter 
and Aſſiſtant, to judge what is beſt for 
the Intereſt of the Church in a/ Kinds; 
that he will and can, by virtue of 
God's Word, judicial Sentences, and 
Synodical Decrees, chaſtiſe the Diſobe- 
dient and Unquiet, by the Exerciſe of 
ſpiritual | Diſcipline, loſs by Diſaſe ; 
How may your Civil Rights be 
laid Waſte, and trampled under Foot? 
The Tenants, no doubt, will be ſoundly 
ET * 
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Diſciplin'd, and their Condition be worſe 
than that Country is now 1n, that hath 


a Pontiſ for its Prince. 


Bur for the Sake of God's Word, 
and what elſe is dear to us, let us not go 
backwards ; let us keep where we are, 
and defend ourſelyes, by a Fall of 
Safety, from this Diſcipline loft by Diſuſe ; 
and the rather, ſince we need no Aſſu- 
rances that it will be «ſed and executed, 
as faſt as Power can be got to e it. 


Bur, alas! 'tis little Eaſe to our 
preſent Condition or future Fears, to ex- 
poſtulate how it hath happened, that in 
a Country, jealous of its Rights and 
Liberty, that enterprizing Piece hath 
paſſed unobſerved: However, when 
Princifles of this Tendency are laid open 
to fublick View, though no more was 
meant, than the running of eaſy or ſound- 
ing Periods, yet they ſhould have the 


Effect to put us upon our Guard, and the 


Methods of Self-defence ; and much to 
blame 
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Blame will they be, who uſe not ſuch 
Means as they have in their Hands, to 
deliver themſel ves and their Poſterity 
from the Conſequences And it cannot, I 
preſume, be juſtly fear'd, that in a 
Reign founded in Liberty, and ſecured by 
it, we ſhall act or appear with 4% 
Ardor or leſs Zeal for the Rights of the 
Laity, than our Popiſh Anceſtors in De- 
fence of the ſame Cauſe ; of which the 
Inſtances above are noble Proofs ; nor 
ſlip any Opportunity that occurs, to fir, 
upon the moſt frm and ſolid Foundation, 
theſe Rights which othets may have 
| Intentions to diſturb, and particularly 
now in the Important Article before us, 
on which ſo great a Part of the Rights 
and Property, Eſtates and Quiet of the 
People of England depend, by paſling a 
Law for ever 10 ſettle theſe Fines. 


The 
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Th CONCLUSION, | 


3 HAVE now run thro* my Thoughts 
on this Subject, in View to a Bill, 
which I had lately Notice would be 
ofired this Seſſions, to /errle exceſſive 
ines; but have propoſed no Rule or 
Meaſure for that Purpoſe; for that doth 
not ſeem to me, to fall within the Pro- 
vince of any private Man. It was 
enough, it may be, and running no little 
Hazard, to venture ſo far, to ſhew the 
radical Difference between Lay and Spiri- 
tual Eſtates, the Cuſiomary Tenant= 
Rights, and a Neceſſity to aſcertain the 
Fines ; which Points, if I have made 
good, and if any Lights are ſtruck out 
for the Service of this Common Cauſe, 
and the Perſons of Honour concerned 
in the Bill, T have my End, and ſhall 


make 0 Apology for the reſt. 5 
AND 
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AND if . theſe Lights ſhould. happen 
to be too ffrong for ſome Eyes, let it be 
eonfidered, they might have been 
ſtronger; but I mean to raiſe no Flame; 
I have no Gratifications that May: 
What hath been ſaid is to be imputed to 
thoſe, and thoſe only, who have given 
Occaſion to it: Every reaſonable Man, 
J doubt not, will make the proper 
Diſtinctions; All are not to blame; an 

Office may 1 good, though the Officer 
hath Faults; nor is this in any reſpect, a 
Cauſe to which the Church is to be made 
a Party - I am ſure, I will ſeryc in no 
Cauſe againſt it, and am full in Opinion 
with the Author of the firſt Paſtoral 
Letter, That the Orders of the Church 
ought not to be diſreſpected * the Faults 


of few 


Fork this Reaſon, I am not ſatisfied 
with Writings complaining of Diſfeſpect, 
when I find not the Cauſe of it fully 

examined 
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examined and laid oper, which can only 
cure and prevent it: For as it is great 
Injuſtice on the Side of the Laity, to 
diſreſpect the Orders of the Church for 
the Faults of a few in the Church, ſo tis 
juſt on the other, that thoſe few that have 
Faults and breed Difre/pef, ſhould be 
freely told of them; for tis obvious 
enough, that Outcries, and general ones 
too, have come from the Faults of a few; 
and until this be done, tis in vain to 
complain of Diſreſpectis. How uſeful and 
beneficent would it be, if in Books, which 
ſome have the Leiſure to write, the Pru- 
dence and Reftraint in Practice, neceſſary 
to avoid Diſreſpect, were occaſſonally ex- 

plained, and the Miſchiefs, by contrary 
Meaſures, /et forth, in Examples from 
paſt Times? | 


How full of Reſpect would every 


one be to the Orders of the Church, if 


they ſaw a Recommendation of moderate 
Fines, with the ſerious Advice, that 


though long Fines, like the long Leaſes 
P aboye, 


©— 

above, are the ſhorteſt way to grow 
Rich, yet are the ſureſi to raiſe Di/- 
reſpec, if nothing worſe ; and if it was 
well remembred, how eaſily things here 
are put out of Joint; that one Peg, as 
Dr. * Stilling fleet ſaith, raiſed too high in 
the Church, cauſes great Diſorder: It thoſe 
few in the Church that have Faults, your 
Peg-ſcrewers were narrowly watch'd, as 
the Cauſe of Diſorder and Diſreſpeci, 
and poſitive and prudential Duties of 
Benevolence were not leſs regarded than 
Foſitive Precepts, and the Exerciſe of Di/- 
cipline loſs by Diſuſe, Diſreſpe& would 
vaniſh very ſoon, and the Church ſec 
her Orders afefionately eſteem'd. 


Bur if things ſhou'd be managed by 
the Rule of Contraries, contrary Effects 
muſt follow : If many Pegs are /crewd 
too high ; if the Tenants are /crew'd for 
Fines, or the Succeſſors, by Waſte, cut- 
ting down Woods, Timber Trees, the 
miſchievous Practice of concurrent Leaſes, 


hn. — 


. . . | 
Or 


/ 
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or any other way ; if they come to be 
profeſs'd in Politicks inſtead of Religion, 
to account the Simplicity of the laſt too 
mean a Vocation to ſerve in, and Patience 
and long Suffering are puſhed as far as they 
will go. Farewel Reſpect, farewel 
Efteem! And again, if a Committee 
ſhould inquire how this National Charity 
bath been diſpoſed of, if apply'd to the 
Pious Uſes directed by their Anceſtors, 
and the Truſts declared by the Statute of 
25 E. 3. unleſs they come out in ſome 
tolerable Degree performed, it may be 
difficult to keep thoſe Orders on their 
Feet. * b | 


FINALLY, I have been led to ſay thus 
much out of pure Affection to the Church 
and its Orders, being firmly perſuaded 
that a Bill to aſcertain and eftabliſh the 
antient Rights, Cuſtoms, Tenures, Fines 
and Terms of Renewal of the Tenants, 
will exceedingly conduce to the Security 
of the Church, and the mutual Benefit 
of both Sides; and for this I have the 
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Opinion of ſeveral grave and learned 
Divines of diffinguiſh'd Merit in the 
Church: It will have the Effect to quiet 
Men's Minds, encourage their Indaftry, 
and chearfully to ſet about ſearching for 
Mines in their Lands, from which great 
| Riches, I am aſſured, may be produced 

and divided between the Leſſors and 
Leſſees in a due Proportion, which as the 
Law wow ftands, muſt lie for ever in 
their Native Beds, to the Prejudice of 
the Church, the Tenants, and the King- 


THEN Plantations and the Growth of 
Timber-Trees, will flouriſh every where, 
Building and Improvements of all Kinds 
be carried on with Zeal; then we ſhall 

hear no more-of rigorous Fives and Re- 
fuſali to renew, or demoliſhing of Free- 
holds, which laſt Particular of itſelf ex- 
cites Attention, and is of the atmoſi Con- 
ſequence to be thought on, both with 
regard to private Property- and the 
Publick. 

2 5 AND 
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*AnD then the Laity will be always 
ready, and reſolved to ſupport the Orders 
of the Clergy, and flock to their 
Standard on every Exigency or Call. For 

which good End, and to preſerye that 
Harmony and Affection, wherein the 
Honour and Proſperity of the Church 
depends, and to take out of Men's Mouths 


in time, Diſcourſes on this Subject, I 


hope every honeſt Man will, openly, and 
without Reſerve, contribute his Endea- 
yours. 
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